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As you likely know by now, NSPII has
joined forces with the Coalition Against

www.nspii.com

INSIDE...
Alabama

6

Florida

7

Georgia

7

Illinois

8

Indiana

11

I am encouraged to hear about many exciting
events happening at each of our local Chapters
in 2014. If you aren't already doing so, please
get actively involved with your State Chapter.
Ours is a great organization, but NSPII is only
as strong as the commitment of our members.
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Insurance Fraud (CAIF). We are now
working collectively with CAIF in the fight
against insurance fraud and are implementing new initiatives to attract CAIF members to join NSPII. We hope you are enjoying CAIF's informative newsletter, including its NSPII section. Jeff Ferrand and I
will be attending CAIF's national meeting
in Baltimore in June, and we will be carrying NSPII's mission and message with us.

Greetings.
The
weather is getting
warmer, and things
are heating up at
NSPII. Here's a few
highlights:
x Our National
Advanced Fraud
Seminar is shaping
up to be one of our
best ever. Many
thanks to Jeff Ferrand and his committee for their
hard work in lining
up a fantastic group of speakers and in organizing our National Seminar. Mark your
calendars now-- November 17 and 18 at the
Hilton Cincinnati Netherland Plaza in
downtown Cincinnati. More details to
follow!

Spring 2014

x

We are actively working on improvements
to NSPII's website, including the addition
of webinars and videos. This content will
include presentations at our National and
Chapter seminars.

2014 Advanced Insurance Fraud Seminar
The 2014 Advanced Insurance Fraud Seminar will
take place on November 17-18, 2014 at the Hilton
Cincinnati Netherland Plaza, 35 West Fifth Street,
Cincinnati, Ohio.
We will be presenting 18 topics over our 2-day seminar. Daniel W. Draz will be our featured speaker
on Monday morning. He will speak on Investigative
Intuition: The “X” Factor. Mr. Draz is the Principal
of Fraud Solutions, an international fraud risk management consulting firm. He has 29 years of
successful fraud management (investigation, training, prevention, detection, consulting), ethics,
audit, regulatory governance, risk and compliance (GRC) experience, exclusively in the private
sector. He also develops customized training content for speaking engagements and currently
consults with companies on their anti-fraud/risk mitigation efforts, employee training and investigation applications. The brochure should be on our web site and mailed out shortly.
(Seminar cont’d. on page 4)
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News From Our Ohio Chapter (cont’d.)
(Continued from page 19)

The election committee is looking for people to fill the following positions which will be open in November of 2014: Second
Vice President, Treasurer, Secretary, and three Board Member positions. While some candidates have indicated a willingness
to run, we encourage persons who have not run before or who have not served on the Ohio Chapter Board to submit a nomination.
The Chapter is planning a September 10 law enforcement/public sector seminar regarding alternate fuel vehicles. A minimal
$20 attendance fee will be charged to cover costs for lunch. Due to the National Seminar being in Cincinnati in November, no
fall meeting is planned.
The Ohio Chapter has lost some members, consistent with the trend at National, over the last several years and the Board is
insistent on reversing the trend. If you know any colleagues, friends, or persons involved in the fight against insurance fraud,
encourage them to become members. Ohio has been challenged recently in terms of being the largest and strongest NSPII
Chapter by Illinois. Our congratulations to the Illinois Chapter for having the most new members this year to date. However,
the Ohio Board challenges you to not let them outpace us in the second half of the year. A great opportunity is provided to
Ohio by hosting the National Seminar this year, and attendees who are non-members can essentially join and the net cost of
joining and attendance at the seminar will cancel each other out. Direct any potential new members to the NSPII web site
where they can download the application

Is It Vacant or Occupied? Policy Language and Jurisdiction Play Key
Roles in the Determination of Occupancy and Arson, by Frank T. Zeigon, CNA Financial Corporation and Patricia J. Trombetta, Smith, Rolfes & Skavdahl Co., L.P.A.

Frequently, property adjusters must
determine whether a claim is covered by
an insurance policy when there is a
question as to whether anyone inhabited
the premises at the time of the loss.
When the home is unoccupied or when
there is very limited use of a commercial building, the question becomes that
much more difficult for the front-line
property adjuster.
To make the coverage determination
properly, the adjuster needs to know
what the policy states and the applicable
laws in the jurisdiction. The purpose of
this article is to lend a hand in making
the determination of coverage; however,
it is important to consult the pertinent
policy for the loss and the laws in the
jurisdiction where the property is located before coming to a final determination using the tools set out below.

the exclusions portion of the policy,
while the commercial policy will limit
coverage for certain perils if the property is vacant under certain conditions.
Although the commercial policies and
the homeowners’ policies contain the
limiting language in different portions
of the policy and the effect of vacancy
will be the same, the method of making
that determination will differ depending
on the language of the policy and interpretation in the jurisdiction where the
property lies.
The ISO language used in a homeowners’ policy will exclude coverage for (1)
vandalism, (2) sprinkler leakage unless
the system has been protected against
freezing, (3) glass breakage, (4) water
damage, and (5) theft or attempted theft,
while other losses will be reduced by 15
percent if the house has been vacant for
more than 60 (or 30) consecutive days.

Policy Language
In a homeowners’ policy, the coverage
at issue due to vacancy is contained in

The commercial policy ISOrecommended language excludes coverage for a tenant’s loss if the building

does not contain enough business personal property (BPP) to conduct its customary operations. The policy will exclude coverage to the owner or lessee of
an entire building where the building is
vacant if less than 31 percent of its total
square footage is either leased for the
lessee to conduct customary operations
or used by the business owner to conduct customary operations.
The intent of a vacancy provision is to
limit the exposure of risk to the company. Obviously, a vacant building or
residence is a greater risk for some
causes of loss. However, the intent of
the provision must be balanced by providing the coverage the insured has bargained for in obtaining the policy.
Effect of Policy Language
Whether the vacancy clause in a policy
is ambiguous is dependent on the wording of the contract. Vacancy and occupancy clauses are to be construed in
(Continued on page 21)
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Is It Vacant or Occupied? (cont’d.)
(Continued from page 20)

conjunction with common coverage
terms within the policy. Such clauses
are not construed literally or rigidly;
rather, courts take into consideration all
the attendant circumstances and attribute such intention to the parties in entering into the contract as would appear
consistent with reason.
When regarded as ambiguous, vacancy
and occupancy provisions will be construed most strongly against the insurer
and in favor of the damages for which
the parties contracted. To determine
whether an insurance contract is ambiguous, most courts do not consider
what the insurer intends the language to
mean; instead, the courts view the language from the perspective of what a
reasonably prudent insured would understand the language to mean. Like any
contract, ambiguity is avoided by
clearly drafting the vacancy clause.
Certain homeowners’ policies contain a
"vacancy" exclusion and others a
"vacant, unoccupied, or uninhabited"
exclusion. The latter is much more common and constitutes a much broader
exclusion. Some courts allow these
terms to be used interchangeably if the
specific exclusion is within the policy.
However, "vacant" and "unoccupied"
are not synonymous. "Vacant" means
entirely empty (i.e., lack of animate or
inanimate objects), while "unoccupied"
means the lack of habitual presence of
human beings (i.e., lack of animate objects). This distinction has been followed by courts throughout the country.
The difference between the definitions
of the terms is critical when a policy
contains a "vacancy" exclusion but not a
"vacant and unoccupied" exclusion.

or does not contain items or amenities
customarily found in a home being used
as a residence.
The adjuster’s investigation into coverage for a loss will necessarily revolve
around the wording of the exclusion to
determine what needs to be shown in
order for coverage to be provided under
the policy terms. However, there are
important areas for investigation that
should be undertaken to assist with that
determination:
x

Take the recorded statements of the
insured and any other residents of
the household.

x

Obtain utility statements for electric, water, gas, and telephone to
determine the billing address and
usage in the months preceding the
loss going back six months to a
year.

x

Check with the post office for any
mail-forwarding orders.

x

If the loss involves theft or fire,
interview the investigating officers
or firemen to determine what contents were in the house at the time
of the investigation and what they
were told by the interviewees regarding their whereabouts at the
time of the loss. Be sure to get their
contact information for further
questions. If photographs were
taken, obtain copies to assist with
determining if the normal objects
for residency were in the home at
the time of the loss.

x

Context of a Homeowners’ Policy
The occupancy of a home, within the
meaning of a vacant or unoccupied
clause, means the use of the home, in
good faith, as the insured’s residence. A
dwelling is likely to come within the
vacancy exclusion if it is not occupied

x

Interview neighbors regarding their
observations of the house prior to
the date of loss and any conversations they may have had with the
insureds or other residents of the
household.
Contact cellular providers for address and billing purposes.

x

Determine whether the property
was up for sale at or around the
time of the loss and, if so, interview
the real estate agent.

Commercial Policy Investigations
Occupancy of a commercial building
depends on the type of building involved, whether the policy was issued to
a tenant of space within a building or
the whole building, and whether the
policy coverage is for the owner of the
entire building. Once that determination
is made, the next step is an investigation
into what constitutes "customary operations" of the insured and, in some cases
even if the insured is the owner of the
entire building, what the customary operations are of the tenants within the
building to determine whether the loss
to the owner is covered. The latter is
necessary where, for example, an insured property is a shopping mall. If
some of the tenants have rented space
but were not putting that space to use
for the intended purpose of selling their
wares, then that space likely will not be
considered as part of the percentage of
space being used for customary operations in calculating whether the mall
was 31 percent occupied at the time of
the loss. To fully investigate whether
there is coverage under the policy, the
adjuster should consider the following
areas of investigation:
x

Secure a copy of the lease.

x

Interview the tenant.

x

Do they still maintain the covered
area?

x

Do they still have it furnished, or is
it totally empty?

x

If partially empty, what percentage?

x

Determine when the property was
last used for the tenant’s customary
operations.
(Continued on page 22)
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Is It Vacant or Occupied? (cont’d.)
(Continued from page 21)

x

Secure utility records.

x

Are furnishings necessary for the
customary operations present?

x

Obtain information on the rest of
the building and its tenants.

x

Is 31 percent leased to tenants conducting their customary operations?

x

How many people still work and
occupy the space?

x

Are they full-time or part-time?

the Battishill court concluded that arson
is a form of vandalism. The court also
noted that the definitions of "arson" and
"vandalism" specify a certain state of
mind (willful, intentional, malicious,
wanton, or reckless) and address a certain type of result (destruction, defacement, or damage) to property but do not
limit the type of property or extent of
damage.
In Bear River Mutual Insurance Company v. Williams, the Utah Court of
Appeals held that the policy language
excluded coverage of losses caused by
vandalism or malicious mischief regardless of the means used to inflict

Does Vandalism Include Arson?
Whether the "vandalism" exclusion
includes losses caused by arson depends upon the jurisdiction in which
the loss occurred. As we have seen, the
ISO homeowners’ policy does not provide vandalism coverage for a dwelling
and other structures if the dwelling has
been vacant for 30 or 60 consecutive
days. However, where the loss involves
an arson fire, the first question an adjuster must deal with is whether the
policy will exclude the fire loss where
the property has been vacant beyond
the limitations in the policy. If the insurance policy does not specifically
exclude arson fires where the dwelling
has been vacant for the specified period
of time stated in the exclusion, then the
adjuster must determine whether the
jurisdiction in which the fire occurred
has interpreted the vacancy provision
for vandalism as inclusive of arson
fires.
Two recent cases confronting this issue
have concluded that the definition of
vandalism includes arson. In Battishill
v. Farmers Alliance Insurance Company, the New Mexico Supreme Court
addressed whether a policy exclusion
for vandalism included losses caused
by arson. In interpreting the common
and ordinary meaning of such terms,

those losses, even when a loss could be
characterized as arson. The court
looked to the "usually accepted meaning" and did not find any ambiguity.
The Kansas courts have agreed with the
interpretation of vandalism being inclusive of arson in Estes v. St. Paul Fire
and Marine Ins. Co., as did an Illinois
court in Potomac Ins. Co. of Ill. v.
NCUA.
However, other jurisdictions have determined arson is not included in vandalism in an insurance policy, with the
majority of the jurisdictions finding
that, in other coverages under the policy, fire and vandalism are defined as
different perils and a reasonable person
would not understand them to be the
same peril under the vacancy exclusion.
Some of these cases include Cipriano v.
Patrons Mutual. Ins. Co. of Ct.; United
Capital Corp. v. Travelers Indemnity
Co. of Ill.; MDW Enterprises, Inc. v.

CNA Ins. Co.; Mutual Fire Ins. Co. of
Calvert County v. Ackerman; and
American States Ins. Co. v. Rancho
San Marcos Properties LLC.
Other Issues: Waiver and Estoppel
A vacancy clause may be waived by
the insurer or its authorized agent, or
the insurer may be estopped from relying on a vacancy clause as a defense.
Waiver by an insurer is an expression
of intent by words or conduct that a
particular provision of the policy shall
not bind the insured. It arises in cases
where the insurer has actual or implied
knowledge of the facts constituting the
insured’s breach of the provision in
question. Estoppel of the insurer to
assert the vacancy exclusion requires
that the insured prejudicially rely on the
insurer’s conduct, and an estoppel may
arise where there are declarations, acts,
or omissions dispensing with performance of the clause. Courts commonly
use the terms "waiver" and "estoppel"
interchangeably, although they are
technically distinguishable.
It is important when investigating a loss
that involves the potential application
of the vacancy provisions in a homeowners’ or commercial insurance policy that the adjuster investigate the loss
keeping in mind the specific policy
language used and the interpretation
within the loss jurisdiction as to that
provision.
Knowing whether the jurisdiction requires all items necessary to the normal
use of a dwelling as a residence or
whether minimal items in the dwelling
are enough to trigger coverage under
the policy is important to properly adjust the loss. A thorough investigation
of the use of the property will protect
the adjuster from claims of bad faith.
As long as there is a good-faith reason
to believe in the loss jurisdiction, the
loss will not be covered due to vacancy
of the property.
(Continued on page 23)
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Is It Vacant or Occupied? (cont’d.)
(Continued from page 22)

Frank T. Zeigon, RPA, CCLA, PCLA,
FCLA, PLCS, CLCS, is a commercial
property claims manager at CNA Financial Corporation. He has been a
CLM Fellow since 2009 and can be
reached at Frank.Zeigon@cna.com

Patricia J. Trombetta is a partner with
CLM Member Firm Smith, Rolfes, &
Skavdahl. She has been a CLM Member
since 2012 and has earned her CLMP
designation. She can be reached at
(859) 547-1200 or
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Ohio Chapter Member Profiles
A new feature to the Ohio section of the newsletter will include one or more member profiles. If you, or any member you know,
would like to be included in future newsletters, please contact Chris Sharon (chris.sharon.hadq@statefarm.com).
Name: Zachary F. McCune, Esq.
Employer: Smith, Rolfes & Skavdahl Co., LPA
Number Of Years In Your Profession: 4
Job Duties: Providing legal counsel to the insurance industry with an emphasis on first
party fraud investigations and bad faith defense.
What Do You Like Most About Your Current Job: Traveling to take Examinations
Under Oath in a variety of states and jurisdictions.
Why Did You Choose To Join NSPII: NSPII offers access to an exceptional group of
colleagues from a wide variety of backgrounds who fight for the same purpose – to
eliminate insurance fraud.
When I'm Not Working, I'm: Playing or watching basketball.
My Favorite Quote: "The key is not the 'will to win'...everybody has that. It is the will to prepare to win that is important." –
Bob Knight

Name: Joel Grassman
Employer: Wayne Insurance Group
Number Of Years In Your Profession: 4 years
Job Duties: Claims Manager/Claims Business Analyst
What Do You Like Most About Your Current Job: Wayne is a GREAT company .
Why Did You Choose To Join NSPII: You’re a great organization and individuals of Wayne have been long standing members with NSPII.
When I'm Not Working: Golfing or at Gym,

