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Change is the law
of life. And those
who look only to the
past or present are
certain to miss the
future.
John F. Kennedy
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Force Majeure
Contract Clauses
flexibility in a volatile economy.

Introduction

A

fter the devastation and chaos
caused by Hurricane Katrina,
members of the construction
industry have learned the hard way
that unanticipated events and natural
disasters can have enormous impacts on
the price of materials and the cost of labor.
Such factors can significantly impact the
bottom line of any construction project
agreement. One way to plan against
these risks is to use a force majeure
clause in the construction contract.
A force majeure clause in a contract
defines the scope of unforeseeable events
that might excuse nonperformance by a
party. The term “force majeure,” as used
in drafting project documents, comes
originally from the Code Napoléon of
France and means “superior force.”
Force majeure clauses are included
in commercial contracts to provide

The following is a common example of
such a clause:
A party shall not be liable for any failure
of or delay in the performance of this
Agreement for the period that such
failure or delay is due to causes beyond
its reasonable control, including but not
limited to, acts of God, war, strikes or
labor disputes, embargoes, government
orders or any other force majeure event.
The exact terms and scope of a force
majeure clause are left to the negotiation
skills of the parties to the contract.
The clause can state that the contract
is temporarily suspended or that it is
terminated if the event of force majeure
continues for a prescribed period of time.
A general list of force majeure events
might include war, terrorism, riots, fire,
flood, hurricane, typhoon, earthquake,
lightning, explosion, strikes, lockouts,
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slowdowns,
prolonged
s h o r t a g e
of
energy
supplies, and
acts of state or
governmental
a c t i o n
prohibiting or
impeding any
party
from
performing
its respective
obligations
under the contract. Courts tend to
interpret force majeure clauses narrowly.
Indeed, only the events listed and events
similar to those listed will be covered.

Importantly, in the absence of a force
majeure clause, parties to a contract are
left to the mercy of the narrow common
law contract doctrines of impracticability,
impossibility, and frustration of purpose,
which rarely excuse nonperformance.
Therefore, it is imperative to draft a
clause tailored to the subject matter of
the contract between the parties.
When drafting a well-written force majeure
clause, the following factors should be
considered in analyzing the facts specific
to each project and each contract:
• What is the definition of force majeure
events?
• What happens when a triggering event
occurs?
• What notice is required to communicate
a force majeure event?
•
Who can suspend performance and
when?
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•
How does a force majeure event
impact the contractual obligations of
the parties?
•
What happens if the force majeure
event continues for more than a
specified period of time?
Common Law Requirements
To use a force majeure clause as an
excuse for nonperformance, the
continued on page 5
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nonperforming party bears the burden
of proving that the event was beyond
the party’s control and without its fault
or negligence.
Citizens Fid. Bank
& Trust Co. v. Ky. Utils. Co., 1991 Ky.
App. LEXIS 12, *38 (Ky. Ct. App. Feb.
1, 1991). Mistaken assumptions about
future events or worsening economic
conditions, however, do not qualify as a
force majeure. “When a party assumes the
risk of certain contingencies in entering a
contract, * * * such contingencies cannot
later constitute a ‘force majeure.’” Dunaj
v. Glassmeyer, 61 Ohio Misc. 2d 493,
497, 580 N.E.2d 98 (1990).
A party cannot be excused from
performance merely because performance
may prove difficult, burdensome, or
economically disadvantageous. Stand
Energy Corp. v. Cinergy Services, Inc.,
144 Ohio App.3d 410, 760 N.E.2d 453
(2001)(citing State ex rel. Jewett v. Sayre,
91 Ohio St. 85, 109 N.E. 636 (1914)).
The inability to purchase a commodity
at an advantageous price is not a
contingency beyond a party’s control.
Id. If it were, fixed-price contracts, where
the parties allocate the risk of price rises
in a fluctuating market, would serve no
purpose. Id.
“Force majeure” is defined in Kentucky as:
	
In the law of insurance, superior
or irresistible force. Such clause is
common in construction contracts
to protect the parties in the event
that a part of the contract cannot be
performed due to causes which are
outside the control of the parties and
could not be avoided by exercise of
due care. An oil and gas lease clause
that provides that the lessee will not be
held to have breached the lease terms
while the lessee is prevented by force
majeure (literally, “superior force”)
from performing. Typically, such
clauses specifically indicate problems
beyond the reasonable control of the
lessee that will excuse performance.
See also Act of God; Vis major.
Ky. Natural Gas Corp. v. City of

Leitchfield, 2011 Ky. App. Unpub. LEXIS
729, *15 (quoting Black’s Law Dictionary
645 (6th ed. 1990)).

constitute a force majeure. In Stand, there
was no evidence of a refusal to work by
employees or independent contractors.

For example, in Stand Energy Corp.,
the plaintiff refused to perform under the
contract, which would have required it to
“purchase power at high market prices
and provide it to Cinergy at a low contract
price,” because of “unseasonably hot
temperatures * * *, record demand for
power and unprecedented high hourly
prices for electric power.” At trial, Stand
Energy’s president testified that she had
relied upon force majeure to preserve
the economic vitality of the company,
and to save the jobs of fifty employees.
The court held “[t]he inability to purchase
a commodity at an advantageous price
is not a contingency beyond a party's
control,” and may not subsequently

Likewise, in Fiber Crete Construction
Corp. v. L.W.L., 3rd Dist. No. 2-86-24,
1987 Ohio App. Lexis 9290, the court
considered contractor’s claim that
damage to a construction project was
caused by severe weather and not
misuse of equipment. In denying the
contractor’s claim, the court held:
An Act of God, or vis major, is an
irresistible disaster, the result of natural
causes, such as earthquakes, violent
storms, lightning or unprecedented
floods, which could not have been
anticipated. The evidence here is of a
light snow and a freeze at night on
continued on page 6
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December 30th. This change in weather
conditions is not unusual in Auglaize
or adjoining counties in the closing
days of December. The variation in the
weather was ordinary and normal, not
extraordinary in nature. Such a change in
the weather is common knowledge and
one to be anticipated in the community.
Id. at *6.
In addition, the court noted to constitute
an unexpected vis major it is essential
that the event be the sole cause of the
damage without human intervention.
The human intervention in Fiber Crete
was the exposure of the equipment
to the snow without a cover and the
contractor’s failure to watch or check its
operation overnight. Indeed, “failure to do
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so is not excused by normal changes in
the weather such as may be anticipated
in the heart of the winter season.” Id.
Points to Remember

A force majeure clause in a contract
defines the scope of unforeseeable
events that can excuse nonperformance
by a party. In the absence of a force
majeure clause, parties to a contract
are left to the mercy of the narrow
common law contract doctrines. Thus
it is imperative to draft a clause tailored
to the subject matter of the contract
between the parties.
In sum, reliance upon a force majeure
clause requires one or more of the
following conditions be fulfilled:
1. The specified event is beyond the
control of the claiming parties;
2. The event prevents or delays, in
whole or in part, the performance of the
contract;
3. The event makes performance of the
contract imprudent, substantially more
difficult, or substantially more expensive;
4. The event was not due to the fault or
negligence of the claiming party; or
5. The claiming party has exercised
reasonable diligence to overcome or
remove the specified force majeure
event (i.e. mitigation of damages).

THIS IS AN ADVERTISEMENT. KENTUCKY LAW DOES NOT CERTIFY
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Joshua Fain

T

here are approximately 225,000
people living in poverty within
the 33 county service region of
Legal Aid of the Bluegrass (LABG). The
civil legal assistance LABG offers helps
people escape poverty. That equates to
more than 10,000 low-income people per
Legal Aid attorney. Obviously, the need
for pro bono attorneys to provide access
to justice in our community is great.
To better address this unmet legal need in
our area, Legal Aid of the Bluegrass hired
a Pro Bono Coordinator to enhance our
program wide pro bono efforts. Lexington
Attorney Fain accepted the coordinator
role and will work exclusively in improving
private attorney involvement in our
service area. "I am extremely humbled
and honored to have been chosen as
the Pro Bono Coordinator," Mr. Fain
says. He continues, "I look forward to
meeting and working with all the private
attorneys in our service area that so
generously give of their time and talents
to help the less fortunate populations that
we serve. I am eager to find out what
we do well and what we need to improve
upon in order to better serve the private
bar so that we can collectively help even
more needy individuals."

THANK YOU TO OUR
BRONZE LEVEL 2016
SPONSOR

Joshua Fain is a graduate of Transylvania
University and the University of Kentucky
College of Law. He has been a staff
attorney with Legal Aid of the Bluegrass
since 2006 and has practiced in both the
Ashland and Lexington offices. Before
becoming LABG’s Pro Bono Coordinator,
Josh focused his practice primarily on
landlord/tenant, foreclosure defense,
and other consumer related issues.
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“Private
attorney
involvement
in
representing people who cannot pay for
legal services has been an essential part
of our judicial system since its founding,”
said Joshua Crabtree, LABG Executive
Director. He further stated that “LABG
has been very fortunate in our efforts

Andrew L. Smith is an associate in the Cincinnati, Ohio
office of Smith, Rolfes & Skavdahl Company, LPA who
concentrates his practice in the areas of construction
law, insurance defense, and bad faith litigation defense.
He is the creator of the AGC of Ohio construction law
blog, Between the Law and a Hard Hat, and the co-host
of BearcatsSportsRadio.com.
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Pro Bono Coordinator to
Boost Private Attorney
Involvement for
Legal Aid of the Bluegrass

to
provide
quality
legal
representation
for low income
p e r s o n s
through
our
partners,
like Northern
Kentucky
Volunteer
Lawyers,
a
joint
venture
of the NKBA
and
LABG.
While we have pockets of success in
our service area such as in Northern
Kentucky, we were lacking a unified
plan across our large service area. By
having one pro bono coordinator for
our entire service area whose exclusive
focus is to work with the private bar, we
will enhance our ability to help address
the most pressing needs of even more
people in our communities.”
Legal Aid of the Bluegrass offices are
located in Ashland, Covington, Lexington
and Morehead. Mr. Fain will work with a
paralegal in each office to manage local
recruitment efforts, eligibility screenings,
and assignment of cases. Visit http://
www.lablaw.org/volunteer-lawyerprogram for more information on the pro
bono program and how you can help
vulnerable Kentuckians.

S

UPPORT
YOUR
BAR
FOUNDATION

The Northern Kentucky Bar
Foundation (NKBF) is grateful
to generous donors who help
continue its mission “to promote
the administration of justice, to
educate the public about the
importance of law in their daily
lives, and to enhance the image
of the legal profession in our local
community.”
Please consider contributing to
the NKBF to help you meet your
philanthropic goals through one
of the following ways:
• Cash/Check
• Credit Card
• Planned Gifts (life insurance,
estate planning, wills)
• Securities
• Memorials and Honor Gifts

Mr. Fain can be reached at (859) 2541141 or jfain@lablaw.org.
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