Dear Insurance Professional:
We are in the risk business. Whether writing insurance policies, or serving as legal
counsel to the insurance industry, our professional careers are defined by taking risks. We try to
minimize risks through policy underwriting and outstanding legal preparation when it becomes
necessary to defend or litigate insurance law matters.
On April 19, 1989 I took one of the biggest risks of my life. With one daughter 6 days
old, the other 19 months, a wife at home caring for them and a mortgage plus two car payments,
I incorporated my own sole practitioner law office. The risk was well worth taking as we have
expanded to 7 offices, including our new Louisville, Kentucky office, with the privilege of
providing legal representation to many insurers across the United States. This year we celebrate
our 25th anniversary, and while I took the initial risk, this Firm is built upon the dedication,
service and commitment of our attorneys, staff and most importantly the clients who place their
trust in us.
On May 23rd of last year, our Partner Andy Sway also took a risk by working with a
professional engineer to inspect a roof loss claim. Andy no doubt felt his risk was minimal, but
due to a deteriorated steel beam a fall cost him his life. We miss him greatly and continue to
extend our sympathies and support to Andy’s family, and especially his wife and two children.
Andy’s death reminds us of the risks we all undertake on a daily basis simply to do our jobs as
insurance and legal professionals.
Thankfully, most of the risks taken have proven to be successful and wise choices. We
know each time you make the decision to hire a law firm and select Smith, Rolfes and Skavdahl,
you are making a choice and taking a risk. We greatly appreciate the trust, confidence and
support you place in us, whether in the last year or the past 25 years. Not only do we thank you,
but we remain committed to our founding motto: “Providing the highest quality of insurance law
representation at a fair cost.”
Here’s to the next 25 years and more!
Sincerely yours,

Matthew J. Smith
President

Announces the opening of our new
Louisville, Kentucky office

10200 Forest Green Boulevard
Suite 112
Louisville, Kentucky 40223 *
1-800-496-9699
SRSLAW@SMITHROLFES.COM

* Our permanent office location will be completed by mid-2014.
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I.

FEATURED ARTICLE
DO NOT “NEGLECT” THIS POLICY EXCLUSION

For centuries insurers have excluded coverage for losses caused intentionally by an insured.
The idea of insurance is to provide security for unexpected and accidental losses. However,
scenarios arise on a regular basis under homeowners’ policies that do not allow an insurance
company to use its intentional act exclusion to avoid coverage. The solution to this problem is
found in an unlikely and rarely used provision – the Neglect exclusion.
Let’s use this basic fact pattern: the named insured’s child, a resident of the household,
sets fire to the insured property because of a dispute with his/her parents. Consider whether the
loss is excluded under the following scenarios:
1. The intentional acts provision excludes coverage for losses caused by “you.” “You” is
defined as the named insured only; or
2. The intentional acts provision reads: “If any insured directly causes or arranges for a
loss to covered property in order to obtain insurance benefits, the policy is void.”
If you consider only the information and policy language listed above, the named insureds
could recover under the policy, even though another insured intentionally caused this loss. This
is a result that goes against the centuries-old understanding that an insurance policy covers only
accidental losses suffered by those it is intended to protect.
Under scenario 1, the intentional acts exclusion does not avoid coverage for intentional acts
of anyone except the named insureds. This limits the intentional acts exclusion to two possible
applications: where one or both of the named insureds set the fire.
Under scenario 2, the fire was not to obtain insurance proceeds or benefits. The child set the
fire out of spite, anger, or for some other reason solely to hurt his/her parents. The child has no
incentive under the policy of insurance to set the fire. Again, the intentional acts exclusion is
written so that it applies only to a fire set for the purpose of obtaining the policy benefits. Any
other motive for an intentionally caused loss is irrelevant and would not trigger the exclusion.
A policy provision that is often overlooked in these situations, but will apply to achieve the
intended coverage result, is the Neglect provision.
Background of the Neglect Provision
The Neglect provision in a homeowners’ policy will typically read:
SECTION I – EXCLUSIONS
1. We do not insure for loss caused directly or indirectly by any of the
following. Such loss is excluded regardless of any other cause or
event contributing concurrently or in any sequence to the loss.
***

1

e.
Neglect, meaning neglect of an “insured” to use all
reasonable means to save and preserve property at and after the
time of loss.
Neglect is almost never defined in the policy. Merriam-Webster dictionary provides some
guidance. As a verb, neglect is defined as “a failure to care for something” or “to fail to do
something.” As a noun, neglect is defined as “lack of attention or care that someone or
something needs.”
Black’s Law Dictionary defines neglect as “[t]he omission of proper attention to a person or
thing, whether inadvertent, negligent, or willful; the act or condition of disregarding.”
Insurance policy commentators and scholars associate the Neglect provision with actions to
be taken at and after a loss occurs to minimize the damage. This was most likely the original
intent of drafters of the Neglect provision. If a small loss is discovered, the insured should not be
permitted to ignore it. The provision requires the insured to take steps to protect the property if it
can be reasonably saved from further damage.
Application of the Neglect Provision
Courts interpreting the Neglect provision have taken it a step further than simply requiring
the protection of property after a loss occurs. Courts have applied the Neglect provision to
intentionally set fires and other intentionally caused losses. The reasoning is that if an insured
intentionally damages the property they are not using “all reasonable means to save and preserve
the property.”
The failure of an insured to take reasonable care to avoid a loss, or the doing of a wrongful
act directly calculated to bring about the loss, is an act of neglect that triggers the policy
exclusion. Shelter Mutual Insurance Co. v. Sosnin, 2011 WL 2940809 (W.D. Ky.), citing Bindell
v. Kenton Cnty. Assessment Fire Ins. Co., 108 S.W. 325, 326 (Ky. 1908).
Earlier this year, a Kentucky court granted summary judgment to an insurance company
based in part on the application of the Neglect provision. The named insured’s son had a
disagreement with his mother. The son then set fire to the home where he lived with his mother
because he was upset with her. The son later pled guilty to arson. There was no intent on the part
of the son to obtain insurance proceeds, and the policy’s exclusion for intentional acts applied
only to the named insured.
Following the reasoning of Sosnin and Bindell, the insurance company denied coverage
under the Neglect provision. The company’s decision was upheld by way of an order from the
court granting summary judgment in its favor.
The Innocent Co-Insured Issue
The application of the Neglect provision often, and rightfully so, begs the question of
whether the innocent co-insured should recover under the policy. Innocent co-insureds have
varying rights across the country. In a jurisdiction where innocent co-insureds are permitted to
recover, regardless of policy language, the Neglect provision would not avoid coverage.
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Michigan is an example of a state whose public policy is to protect innocent co-insureds
whenever possible. As a result, an innocent co-insured would be entitled to recovery under both
scenarios outlined at the beginning of the article – despite the presence or application of the
Neglect exclusion.
Most states will look to the policy language before determining an innocent co-insured’s
right to recover when the Neglect provision applies to exclude coverage. The most obvious and
straightforward method for addressing the situation is the inclusion of a Joint Obligations
provision in the policy. This provision makes all policy terms, exclusions, conditions, and rights
“joint,” as opposed to severable.
If a Joint Obligations provision is in the policy, no insured can recover based on the
application of the Neglect provision to the acts of the child in the scenarios outlined above.
Even if the policy does not include a Joint Obligations provision, coverage may still be
excluded to all insureds based on the neglect of one insured. This policy language analysis
centers on the wording of the Neglect provision. More specifically, the focus is on two words:
“an” or “the.”
When the policy excludes losses caused by the act of “an” or “any” insured, the loss is
excluded to all insureds – regardless of culpability in causing the loss. If the Neglect provision
excludes losses caused by “the” insured, only the party responsible for the loss is excluded from
coverage. This is a common policy interpretation used in the application of intentional acts
exclusions to innocent co-insureds.
Mental Incompetence
A common defense raised by the insured to avoid an intentional acts exclusion is to claim
some form of incompetence or insanity. The insured must be able to form the requisite intent
before the intentional acts exclusion will defeat recovery on the policy. The burden is on the
insured to show this incompetence, but if proven, the insured may be entitled to the insurance
proceeds because of the lack of intent to have caused the loss. The same rationale could be used
when the Neglect provision is at issue.
In Kentucky, Bindell is the original case addressing the neglect of an insured to use all
reasonable means to save or preserve the property. The court in Bindell allowed the named
insured’s estate to recover insurance proceeds despite the insured’s intentional act of setting fire
to his barn. The court held that because of the insured’s insanity at the time of the fire, he lacked
the necessary mental state to use all means to save and preserve the property, and lacked the
required intent to have caused the loss. The court said the insured was not capable of forming
any judgment as to the consequences of his act of setting the fire.
Most states do not have case law directly on point as to whether an insured’s mental
incompetence prevents the exclusion of coverage under the Neglect provision. The definitions
provided by Merriam-Webster and Black’s Law Dictionary do not associate a specific mental
state or intent with neglect. An argument could be made that regardless of the insured’s mental
state, the act of damaging the insured property is a failure to save and preserve the property. This
would permit the exclusion of coverage for losses caused by the intentional act of the insured
regardless of the insured’s competence.
3

Conclusion
When faced with a situation where your company’s intentional acts exclusion does not
apply to a loss caused intentionally by an insured, do not forget the Neglect exclusion. It may
cover those special situations that should be excluded based on an understanding of the
fundamental reason insurance was created – to cover unforeseen and accidental losses.
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II.

STATUTES OF LIMITATIONS TABLE – STATE BY STATE COMPARISON

Claim Type

Ohio

Kentucky

Indiana

Michigan

Florida

West Virginia

Assault &
Battery

1 year
R.C.
§2305.111

1 year
K.R.S.
§413.140

2 years
I.C.
§34-11-2-4
(1)

2 years
M.C.L.A.
§600.5805
(2)–(4)

4 years
Fla. Stat.
§95.11(3)(o)

2 years
W. Va. Code
§55-2-12(b)

Bodily Injury
Due to
Negligence

2 years
R.C.
§2305.10

Auto Acc. – 2 yrs.
K.R.S.
§304.39-230

2 years
I.C.
§34-11-2-4 (1)

3 years
M.C.L.A.
§600.5805(10)

4 years
Fla. Stat.
§95.11(3)(a)

2 years
W.Va. Code
§55-2-12(b)

BI Claims/other
than auto accs.– 1 yr
K.R.S.
§413.140
Personal
Property
Damage Due to
Negligence

2 years
R.C.
§2305.10

2 years
K.R.S.
§413.125

2 years
I.C.
§34-11-2-4 (2)

3 years
M.C.L.A.
§600.5805(10)

4 years
Fla. Stat.
§95.11(3)(a)

2 years
W.Va. Code
§55-2-12(a)

Wrongful Death

2 years
R.C.
§2125.02

1 year (from appt.)
K.R.S.
§413.180

2 years
I.C.
§34-23-1-1

3 years
M.C.L.A.
§600.5805(10)

2 years
Fla. Stat.
§95.11(4)(d)

2 years
W.Va. Code
§55-7-6

Libel, Slander,
Defamation

1 year
R.C.
§2305.11

1 year
K.R.S.
§413.140

2 years
I.C.
§34-11-2-4

1 year
M.C.L.A.
§600.5805(9)

2 years
Fla. Stat.
§95.11(4)(g)

1 year
W.Va. Code
§55-2-12(c)

Bad Faith

4 years
R.C.
§2305.09(D)

5 years
K.R.S.
§413.120

2 years
I.C.
§34-11-2-4(2)

N/A

5 years
Fla. Stat.
§95.11(2)(b) (breach
of contract action)

1 year
W.Va. Code
§55-2-12(c)

Contract in
Writing

8 years
R.C.
§2305.06

15 years
K.R.S.
§413.090(2)

10 years
I.C.
§34-11-2-11

6 years
M.C.L.A.
§600.5807(8)

5 years
Fla. Stat.
§95.11(2)(b)

10 years
W.Va. Code
§55-2-6

Contract not in
Writing

6 years
R.C.
§2305.07

5 years
K.R.S.
§413.120(1)

6 years
I.C.
§34-11-2-7(1)

6 years
M.C.L.A.
§600.5807(8)

4 years
Fla. Stat.
§95.11(3)(k)

5 years
W.Va. Code
§55-2-6

Fraud

4 years
R.C.
§2305.01(C)

5 years
K.R.S.
§413.120(12)

6 years
I.C.
§34-11-2-7(4)

6 years
M.C.L.A.
§600.5813

4 years
Fla. Stat.
§95.11(3)(j)

2 years
W.Va. Code
§55-2-12
(common law
fraud)

Identity Fraud
5 years
R.C.
§2305.09(C)
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III.

THE STATE OF OHIO
A.

FREQUENTLY CITED OHIO STATUTES
1.

General Considerations in Insurance Claims Management

Ohio Administrative Code § 3901-1-54
Unfair Claims Practices
This provision is not a statute but is part of the state regulations governing insurers. It governs
unfair settlement practices in the handling of property and casualty claims. Numerous minimum
standards of conduct for claims representatives are set forth. It was substantially modified in
November 2004.
Although the code expressly provides violations of the code may result in disciplinary action
being taken by the Department of Insurance, violations do not lead to civil liability, even on firstparty claims.
R.C. § 2111.18
Settlement of Minor’s Claims
All settlements of personal injury claims of minors must be approved by the probate court of the
county where the minor resides.
Amended by 2009 Ohio SB 106 to change the amount of net settlement from $10,000.00 or less
to $25,000.00 or less after payment of fees and expenses. Additional language added includes:
“In the settlement, if the ward is a minor, the parent or parents of the minor may waive all claim
for damages on account of loss of service of the minor, and that claim may be included in the
settlement.”
R.C. § 3737.16
Release of, or Request For, Information Relating to Fire Loss by Insurance Company
Civil authorities investigating property fire losses (including the fire marshal, a fire department
chief, local law enforcement, or the county prosecutor) may request an insurance company
investigating a property fire loss to release any information in its possession concerning the loss.
R.C. § 4505.11
Salvage Titles
If it is economically impractical to repair a vehicle and the insurer has paid the owner an agreed
sum for the purchase of the vehicle, the insurer shall obtain the title and within thirty (30) days
obtain a salvage title.
If the owner retains possession of the vehicle, the insurer cannot pay the owner to settle the claim
until the owner first obtains a salvage title.
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R.C. § 4509.51
Automobile Minimum Liability Limits
The statute requires minimum automobile liability coverage limits (per accident) of: (1)
$25,000.00 for bodily injury or death of any one person in any accident; (2) $50,000.00 for
bodily injury to or death of two or more persons in any one accident; and (3) $25,000.00 for
injury to property of others in any one accident.
R.C. § 4509.53(D)
Motor Vehicle Insurance Policy Applications
The written application of insurance is part of a motor vehicle liability policy.
2.

Clarification of Facts and Legal Duties

R.C. § 2317.48
Action for Discovery
When information and facts surrounding a case are difficult to obtain, a person claiming to have
a cause of action, or a person against whom a cause of action has been filed, may bring an action
for discovery. A discovery action allows such party to explore the strengths of the complaint or
defense without subjecting the party to the potential penalties associated with frivolous lawsuits.
R.C. §§ 2721.01 et. seq.
Declaratory Judgment Actions
This chapter allows parties to file suit to have the court determine the validity of a contract
and/or the rights of the parties under the contract. This is the most effective tool for resolving
disputes on the availability or amount of insurance coverage available.
Effective September 24, 1999, a plaintiff who is not an insured under a policy cannot bring a
declaratory judgment action against a third party’s insurer to determine if coverage is available
for a claim until or unless a final judgment has been placed of record awarding the plaintiff
damages against the insured.
R.C. § 4123.01(A)(1)(c)
“Employee” under Construction Contract
The statute sets out specific factors to determine whether a person is an “employee” under a
construction contract.
3.

Uninsured Motorist Coverage

R.C. § 3937.18
UM/UIM Coverage
(A) Effective October 31, 2001, an insurer no longer has a duty to offer UM/UIM coverage to
its insured with the sale of a policy. As a result, there will no longer be any requirement that
a rejection or reduction in coverage be in writing.
(A) UIM coverage is not excess coverage.
(G) Insurers may preclude both inter-family and intra-family stacking in their policies.
7

(H) On wrongful death claims, any claim for a single death is subject to the per person limit on
coverage.
(H) An insured has a three-year statute of limitations to assert a UM/UIM claim, assuming they
did not destroy the insurer’s right of subrogation.
(K) A vehicle available for the regular use of the insured, a family member, or a fellow
household member can be deemed an uninsured vehicle.
(L) These requirements only apply to policies meeting the financial responsibility requirements
or to umbrella policies.
R.C. § 3937.44
Per Person Limits
For both liability and UM/UIM coverages, only the per person limit is available for recovery for
each person suffering a bodily injury or for each decedent.
4.

Statutory Subrogation Rights

R.C. § 2744.05
Immunity of Political Subdivisions to Subrogation Claims
Political subdivisions are immune to any subrogation claim brought by an insurer.
R.C. § 3937.18(E)
UM/UIM Claims
In the event of payment to an insured for an uninsured/underinsured motorist claim, the insurer
making such payment is entitled to the proceeds of any settlement or judgment resulting from the
exercise of the insured’s rights against a legally liable party. This right is limited by relevant
insolvency proceedings.
R.C. § 3937.21
Subrogation
If an insurance company pays to, or on behalf of, its insured any amount later determined to be
due from another insurer, it shall be subrogated to all rights of the insured against such insurer.
R.C. § 4123.93
Workers’ Compensation Subrogation Rights
This statute became effective April 9, 2003, and therefore applies only to injuries occurring on or
after that date. It restores subrogation rights of the Ohio Bureau of Workers’ Compensation and
self-insured employers. For claims where the injury occurred prior to April 9, 2003, there is no
right of subrogation.
Employees now must notify the lienholder if there is a third-party who is responsible for their
injuries so that there is a reasonable opportunity to assert their subrogation rights. Responsible
parties include UM/UIM insurers.
If an employee is not made whole, then the statute prescribes a formula for pro-rata distribution
of any recovery between the employee and lienholder.
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If there is the potential for future payments by the lienholder, a portion of the recovery is to be
put in an interest-bearing trust account to protect any future lien.
5.

Liability and Damages Considerations

R.C. § 1533.181
Immunity – Recreational User Claims
The statute provides where a premises owner may be immune from claims by a recreational user
of the premises.
R.C. §§ 2125.01 et. seq.
Wrongful Death Actions
A wrongful death action can only be brought by the executor or administrator of the decedent’s
estate.
The decedent’s surviving spouse, parents, and children are rebuttably presumed to have been
damaged by the death.
All other family members must prove their entitlement to damages.
R.C. § 2305.402
Pending Changes to Trespass Liability Statute
Pending 2012 Ohio Senate Bill 202 would specify the responsibility of a possessor of real
property to a trespasser and the circumstances in which the possessor may be liable in a tort
action for the death or injury of a trespasser. The amendment seeks to clarify that it is the intent
of the General Assembly to declare that the American Law Institute's finalized "Restatement
Third of Torts: Liability for Physical and Emotional Harm" does not constitute the public policy
of the state of Ohio. If passed, Senate Bill 202 would codify the longstanding common law rule
that a land possessor owes no duty of care to a trespasser except to refrain from willful, wanton,
or reckless conduct that is likely to injure the trespasser. This change would also keep in place
Ohio’s current exceptions to this rule where a land possessor owes a trespasser a duty of
reasonable care.
R.C. § 2307.22
Allocation of Damages
This statute only applies to claims where the injury occurred on or after April 8, 2003. If there
are multiple defendants at fault, any defendant who is more than fifty percent at fault is subject to
joint and several liability for the plaintiff’s economic damages. All other at-fault defendants are
liable only to the proportionate extent of their liability. All at-fault defendants are only
proportionally liable for non-economic damages.
If there are multiple defendants at fault, and no one defendant is more than fifty percent at fault,
then the at-fault defendants are liable only to the proportionate extent of their liability for both
economic and non-economic damages. The only exception exists for intentional tortfeasors, who
are still subject to joint and several liability for economic damages.

9

R.C. § 2307.25
Right of Contribution
This statute only applies to claims where the injury occurred on or after April 8, 2003. A right of
contribution will exist only if two or more tortfeasors are subject to joint and several liability.
R.C. § 2307.28
Set-offs for Damages
This statute only applies to claims where the injury occurred on or after April 8, 2003. A nonsettling defendant is entitled to a set-off from any award of damages from what a plaintiff has
already recovered from any settling party. This right exists even if the settling party is not found
to be liable. This overrules Fildelholtz v. Peller, (1998), 81 Ohio St. 3d 197, which required a
finding the settling party was liable before a set-off could be imposed.
R.C. § 2307.32
Enforcement of Contribution
This statute only applies to claims where the injury occurred prior to April 8, 2003. If the injury
occurred on or after that date, R.C. § 2307.25 is applicable instead.
A party has one year from the date of judgment against it to seek contribution from joint
tortfeasors.
If the party settles a claim without a judgment, that party has one year from the date of settlement
in which to seek contribution.
A party who enters into a good faith settlement with a plaintiff or claimant for only a portion of
the plaintiff’s damages is immune to claims for contribution from other tortfeasors. The release
of claims bars any contribution claims of joint tortfeasors made either before or after the date of
settlement.
R.C. § 2307.711
Comparative Fault in Product Liability Actions
Assumption of risk is a defense in product liability claims. Depending upon the nature of the
assumption of risk, it can be an absolute bar to a plaintiff’s recovery, without any comparative
fault analysis, or serves as a proportionate basis for reducing damages and liability. This statute
took effect in April 2005.
R.C. § 2315.18
Caps on Compensatory Damages
There are no caps on economic damages. There are no caps on non-economic damages for
“catastrophic” injuries, which are defined as “permanent and substantial physical deformity, loss
of use of a limb, or loss of a bodily organ system, or permanent physical functional injury that
permanently prevents the injured person from being able to independently care for and perform
life-sustaining activities.” With respect to “non-catastrophic” injuries, non-economic damages
are capped at the greater of $250,000.00 or three (3) times the amount of economic damages,
with an absolute maximum of $350,000.00 per plaintiff or $500,000.00 per occurrence. Thus, if
an individual plaintiff incurs more than $83,333.00 in economic loss damages, the cap for noneconomic damages increases from $250,000.00 to $350,000.00.
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R.C. § 2315.19
Comparative Fault
A plaintiff’s recovery is reduced in proportion to their percentage of comparative fault. If a
plaintiff is 51% or more at fault, they are barred from recovery.
For injuries occurring prior to April 8, 2003, there is joint and several liability among joint
tortfeasors for economic damages. For non-economic damages there is only several liability
among joint tortfeasors. If the injury occurred on or after April 8, 2003, R.C. § 2307.22 is
applicable instead.
R.C. § 2315.20
Collateral Benefits
A defendant in a tort action may introduce evidence of certain collateral benefits for the plaintiff,
with stated exceptions. One such exception is if the source of collateral benefits has a federal,
contractual or statutory right of subrogation.
R.C. § 2315.21
Punitive or Exemplary Damages
Effective April, 2005, a defendant now has an absolute right to bifurcate a trial on a punitive
damage claim.
Punitive damages are capped at one to two times the amount of any compensatory damage
award. In the case of a small employer or private individual, punitive damages are capped at two
times the amount of damages or ten percent of their net worth.
R.C. § 2317.02
Waiver of Physician-Patient Privilege
By filing a tort action, a plaintiff waives any physician-patient privilege and the defendant is
entitled to obtain the entirety of the plaintiff’s medical records.
R.C. § 2745.01
Workplace Substantial Certainty Torts
This statute took effect April 7, 2005. It reflects the latest legislative effort to codify workplace
substantial certainty torts. An employee making such a claim must now either prove the
employer intended to injure them or that the employer acted with the belief that injury was
substantially certain to occur. Substantial certainty is considered a deliberate intent to cause
injury, disease, or death. The statute goes on to provide that the deliberate removal of a safety
guard or any misrepresentation of a toxic or hazardous substance creates a rebuttable
presumption of an intent to injure.
R.C. § 3109.09 and § 3109.10
Parental Liability
Liability of the parents is limited to $10,000.00 where their child willfully damages property or
commits a theft offense (R.C. § 3109.09) and where their child has assaulted someone (R.C. §
3109.10).
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R.C. § 3929.06
Insurance Money Applied to Judgment
Once a final judgment is entered in favor of a plaintiff against a person insured against such
liability, after thirty (30) days the judgment creditor may file a supplemental complaint directly
against the insurer to pay the amount of the unpaid judgment against the insured.
R.C. § 3929.25
Extent of Liability under Policy (Valued Policy Statute)
The valued policy statute applies to any structure insured against loss by fire or lightning. In case
of a total loss the insurer shall pay the amount of the policy; however, if the policy requires
actual repair or replacement of the structure, then the amount paid shall be as prescribed by the
policy.
R.C. § 3929.86
Fire Loss Claim – Payment of Property Taxes
Where fire damage to a structure exceeds $5,000.00, the statute sets forth procedures for
payment of delinquent property taxes from the insurance proceeds.
R.C. § 3937.182
No Insurance for Punitive Damages
Motor vehicle policies cannot insure against punitive damages.
R.C. § 4123.741
Fellow Employee Tort Immunity
An employee may not bring suit against an employer or fellow employee for injuries sustained as
a result of the negligence of the employer or fellow employee.
The injury must have occurred within the scope and course of employment and be compensable
under Workers’ Compensation laws.
The statutory immunity does not apply to intentional torts.
R.C. § 4319.18
Liquor Liability Claims
This statute limits the scope of claims against a tavern due to actions of an intoxicated person
resulting in injury to a third party.
R.C. § 4513.263
Seatbelt Defense
This statute became effective April 2005. A defendant may now interject evidence the plaintiff
failed to wear a seatbelt. This evidence is not admissible for the purposes of establishing liability
but can be utilized to establish a plaintiff’s injuries would not have occurred or not have been as
severe, had a seatbelt been worn.
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6.

Insurance Fraud

R.C. § 2913.47(B)(1)
Presenting Fraudulent Claims
A person commits insurance fraud if, while acting with purpose to defraud or knowing the
person is facilitating a fraud, the person presents or causes to be presented any written or oral
statement that is part or in support of an application for insurance or a claim for a benefit under a
policy of insurance, knowing the statement, in whole or in part, is false or deceptive.
R.C. § 2913.47(B)(2)
Fraud in the Application or Claim for Insurance
It is illegal to assist, aid, abet, solicit, procure, or conspire with another to prepare or make any
written or oral statement intended to be presented to an insurer as part or in support of an
application for insurance or a claim for a benefit under a policy of insurance, knowing the
statement, in whole or in part, is false or deceptive.
R.C. § 2913.47(C)
Penalties
First Degree Misdemeanor—Fraudulent claims in an amount less than $500.00.
Fifth Degree Felony—Fraudulent claims between $500.00 and $4,999.99.
Fourth Degree Felony—Fraudulent claims between $5,000.00 and $99,999.99.
Third Degree Felony—Fraudulent claims of $100,000.00 or more.
R.C. § 3904.01(T) and § 3904.03
Pretext Interviews
A “pretext interview,” as defined in R.C. § 3904.01(T), is an interview whereby a person, in an
attempt to obtain information about a natural person, performs one or more of the following:
(1)

Pretends to be someone else;

(2)

Pretends to represent another entity;

(3)

Misrepresents the true purpose of the interview; and/or

(4)

Refuses to identify himself/herself.

An insurer is generally prohibited from using pretext interviews to obtain information in
connection with an insurance transaction; however, a pretext interview may be undertaken to
obtain information for the purpose of investigating suspected criminal activity, fraud, material
misrepresentation, or a material non-disclosure in connection with an insurance claim.
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R.C. § 3904.13
Disclosure of Personal or Privileged Information by an Insurance Carrier
An insurer is prohibited from disclosing any personal or privileged information about an
individual collected or received in connection with an insurance transaction, unless the
disclosure is necessary for detecting or preventing criminal activity, fraud, material
misrepresentation, or a material non-disclosure in connection with an insurance action.
Disclosed information must be limited to that which is reasonably necessary to detect or prevent
criminal activity, fraud, material misrepresentation, or a material non-disclosure in connection
with insurance transactions.
When the above conditions are met, disclosure may be made to law enforcement or other
governmental agencies to protect the interest of the insurer in preventing and/or prosecuting
fraudulent claims or if the insurer reasonably believes illegal activities have already been
conducted by the individual.
R.C. § 3911.06
False Answer in Application for Insurance
An insurer is prohibited from denying recovery under a policy of insurance on the basis the
applicant gave false answers in his application, unless it is proved the answer was willfully false,
fraudulently made, material, and induced the company to issue the policy.
The agent or insurance company must have no prior knowledge of the application’s falsity or
fraudulent nature prior to issuing the policy of insurance.
R.C. § 3929.87
Time for Determination in Arson Investigation
The Fire Marshall has ninety (90) days after a fire loss in excess of $5,000.00 to determine
whether the loss was caused by arson.
R.C. § 3937.42 and § 3937.99
Exchange of Information with Law Enforcement and Prosecuting Agencies
An insurer has a legal obligation to notify law enforcement authorities when it has reason to
suspect its insured has submitted a fraudulent motor vehicle claim.
Failure to notify the proper authorities constitutes a fourth degree misdemeanor.
R.C. § 3999.21
Insurance Fraud Warnings
All application and claim forms issued by an insurer must contain the following warning: Any
person who, with intent to defraud or knowing he is facilitating a fraud against an insurer,
submits an application or files a claim containing a false or deceptive statement is guilty of
insurance fraud.
Failure to include the warning is not a valid defense for insurance fraud.
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R.C. § 3999.31
Immunity for Providing or Receiving Information Relating to Suspected Fraudulent Insurance Acts
No person is subject to liability for libel or slander by furnishing information to the
Superintendent of Insurance relating to suspected fraudulent insurance acts. This immunity
extends to any such information provided to any law enforcement official and any other person
involved in the detection or prevention of fraudulent insurance acts.
R.C. § 3999.41
Anti-Fraud Programs
Every insurer is now required to adopt a written anti-fraud program. This program must include
procedures for detecting insurance fraud.
Additionally, this program is to identify the person(s) responsible for the anti-fraud program.
Those not yet engaged in the business of insurance must submit a written plan within ninety (90)
days after beginning to engage in the business of selling insurance.
R.C. § 3999.42
Notice to Department of Insurance of Suspected Fraud
Requires an insurer to notify the Ohio Department of Insurance whenever it suspects insurance
fraud (as established in the Theft Fraud Law under R.C. § 3917.47) involving a claim of
$1,000.00 or more.
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B.

OHIO STATUTES OF LIMITATIONS

Claim Type/Section

Statute Period

Assault and Battery
R.C. § 2305.111

One year from the date of assault or battery. If the identity of the
person committing the assault or battery is unknown, the statute
of limitations begins on the date plaintiff either learns the identity
of the person or should have learned the identity of the person,
whichever comes first.

Medical Malpractice
R.C. § 2305.11

One year from the date of the malpractice incident. If the act of
medical malpractice is not discoverable within one year, the
plaintiff has one year from the date plaintiff knew or should have
known of the malpractice, not to exceed four years from the date
of malpractice.

Libel, Slander,
Defamation
R.C. § 2305.11

One year from the publication of the defamatory act.

Claim Type/Section

Statute Period

Bodily Injury Due to
Negligence
R.C. § 2305.10

Two years from the date of incident.

Wrongful Death
R.C. § 2125.02

Two years from the date of death.

Personal Property
Damage Due to
Negligence
R.C. § 2305.10

Two years from the date of incident.

Product Liability
Claims
R.C. § 2305.10

Two years from the date of injury.
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Claim Type/Section

Statute Period

UM/UIM Claims
R.C. § 3937.18

Three years from the date of the accident. If the wrongdoer’s
insurer becomes insolvent, then the plaintiff has one year from
the date of insolvency to make the UM/UIM claim, even if it is
more than three years after the accident.
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S

Claim Type/Section

Statute Period

Intentional Infliction of
Emotional Distress
R.C. § 2305.09

Four years from the date of incident.

F
O
U
R

Damage to Real Estate
R.C. § 2305.09

Four years from the date the damage occurred.

Fraud
R.C. § 2305.09

Four years from the alleged act of fraud.

Y
E
A
R
S

Breach of Covenant to
Provide Adequate
Insurance
R.C. § 2305.09

Four years from the date inadequate insurance is discovered.

Tort of Bad Faith
R.C. § 2305.09

Four years from the alleged act of bad faith.

Torts, Rights not
Otherwise Enumerated
R.C. § 2305.09

Four years after the cause thereof accrued.
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Claim Type/Section

Statute Period

Appeals
R.C. § 2305.10

Unless otherwise provided by law, 30 days after the entry of the
judgment or appealable order, whichever comes last. In a civil
case, 30 days after service of notice of judgment and its entry.

Statutorily Created
Actions
R.C. § 2305.07

A liability created by statute, other than forfeiture or penalty,
must be brought within six years of the date the claim arose.

Breach of Contracts
Not in Writing
R.C. § 2305.07

Six years from the date plaintiff’s claim first arose.

Breach of Contracts in
Writing
R.C. § 2305.06

Amended by 2012 Ohio Senate Bill 224 to reduce the statute of
limitations period for actions based upon a breach of a written
contract to eight (8) years. The new law shortens the period
within which a lawsuit may be brought for breach of contract
actions accruing both before and after the effective date of
September 28, 2012. For claims that accrued prior to September
28, 2012, the limitations period is the earlier of: eight years from
September 28, 2012; or the expiration of the limitations period in
effect prior to the enacted of 2012 SB 224, which is 15 years from
the date of the breach.

Minor’s Claims Claims of Incompetent
Persons
R.C. § 2305.16

The limitation period for any minor’s claim does not begin until
the minor reaches age 18. If a plaintiff is incompetent when
injured, the limitation period does not begin until plaintiff is
found competent.
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SIGNIFICANT OHIO COURT DECISIONS
1.

Supreme Court Decisions
a.

Insurance Coverage Decision

Marusa v. Erie Ins. Co., Slip Opinion No. 2013-Ohio-1957
http://www.sconet.state.oh.us/rod/docs/pdf/0/2013/2013-ohio-1957.pdf
Snyder does not Prevent Insurer from Providing UM Coverage where Tortfeasor Immune
Plaintiff and her daughter were injured when a police cruiser struck their car. Plaintiff sought
UM coverage from Defendant insurer because the officer’s immunity under R.C. Chapter 2744
precluded Plaintiff from recovering. Defendant denied coverage and Plaintiff filed suit. The
Supreme Court reversed and held that while Snyder v. Am. Fam. Ins. Co. (2007), 114 Ohio St.3d
239 permits a policy provision that precludes recovery when the tortfeasor is immune, it does not
prevent insurers from offering UM coverage because of a tortfeasor’s liability, and here Plaintiff
was entitled to coverage because the language of the insurance contract plainly and
unambiguously provides UM coverage where an insured is injured by an owner or operator who
is immune by state.

b.

Governmental Immunity Decisions

Riffle v. Physicians & Surgeons Ambulance Serv., Inc., Slip Opinion No. 2013-Ohio-989
http://www.sconet.state.oh.us/rod/docs/pdf/0/2013/2013-ohio-989.pdf
Political Subdivisions not Liable for Acts of Emergency Medical Service Providers, Unless
Willful or Wanton Misconduct
Plaintiff sued the city of Akron and Defendant, alleging that each had negligently, recklessly,
and wantonly caused the death of their daughter when they provided emergency medical
services. At issue in this case is whether a political subdivision is immune from liability for the
willful or wanton misconduct of its first responders when providing emergency medical services
and specifically whether R.C. 4765.49(B) is an additional immunity defense or is an express
imposition of liability for purposes of R.C. 2744.02(B)(5). The Supreme Court held that the
legislature intended R.C. 4765.49(B) to expressly impose liability on political subdivisions
within the meaning of R.C. 2744.02(B)(5) by providing an exception to the immunity of political
subdivisions when emergency medical services are provided in a manner that constitutes willful
or wanton misconduct.

Vacha v. The City of North Ridgeville, 2013-Ohio-3020
http://www.sconet.state.oh.us/rod/docs/pdf/0/2013/2013-ohio-3020.pdf
A Civil Employer Intentional Tort Action Against an Employer may Fall Within an Exception to
Governmental Immunity
Plaintiff, an employee of Defendant, was raped and assaulted by another employee of Defendant
while working at a wastewater treatment plant. Plaintiff filed an action against the City arguing
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negligent hiring, vicarious liability for the actions of the other employee, reckless hiring, and
intentional, willful, and wanton disregard of the safety of others (employer intentional tort).
Defendant moved for summary judgment arguing the City is immune. The appellate court upheld
the trial court’s denial of Defendant’s motion for summary judgment with respect to the
employer intentional tort claim, holding an intentional tort may arise out of the employment
relationship between a political subdivision and its employee. Defendant appealed, and the
Supreme Court affirmed, holding a civil action by an employee of a political subdivision alleging
an intentional tort against his or her employer may fall within the R.C. 2744.09(B) exception to
political-subdivision immunity.

c.

Other Significant Decisions

Estate of Johnson v. Randall Smith, Inc., Slip Opinion No. 2013-Ohio-1507 (April 23, 2013)
http://www.supremecourt.ohio.gov/rod/docs/pdf/0/2013/2013-Ohio-1507.pdf
“Apology Statute” Applies Whether Statement Made Before or After Bill Enacted
Defendant physician attempted to calm Plaintiff about complications following gall bladder
removal by saying “I take full responsibility for this. Everything will be okay.” Plaintiff filed a
medical malpractice suit, arguing Defendant’s statement was an admission of negligence. The
trial court found that the statement was covered by R.C. 2317.43, the “apology statute,” but the
appellate court reversed, holding the statute did not apply retroactively and the statement was
made before its enactment. The Supreme Court held that the date the statement was made is
irrelevant and under R.C. 2317.43 a health care provider’s sympathetic statements to a patient
regarding an unanticipated outcome of medical care may not be admitted as evidence of liability
in any medical malpractice lawsuit initiated after the effective date of legislation.

Moretz v. Muakkassa, Slip Opinion No. 2013-Ohio-4656
http://www.supremecourt.ohio.gov/rod/docs/pdf/0/2013/2013-ohio-4656.pdf
Expert Testimony is not Required for Admission of Evidence of Write-Offs, Reflected on
Medical Bills and Statements
The Court concluded R.C. 2317.421 obviates the necessity of expert testimony for the admission
of evidence of write-offs, reflected on medical bills and statements, as prima facie evidence of
the reasonable value of medical services. Chief Justice O’Connor explained in the 5-2 majority
opinion R.C. 2317.421 provides that a written bill or statement, or any relevant portion thereof,
establishes a presumption of the reasonableness of medical charges and fees. At a minimum, the
bills and statements must reflect the date of service, the type of service rendered and the original
charge.
The Court held, “There is no language in R.C. 2317.421 that excludes write-offs from the
statutory presumption [and] there is no basis for requiring expert witness testimony that the
actual amounts charged for medical services are reasonable, when the initial charges for the
services are admissible into evidence without such testimony.” The Court further notes
eliminating the need for expert testimony allows both parties to avoid the expense and “the
usually empty ceremonial” of expert testimony on reasonableness. The Ohio Supreme Court
reversed the judgment of the Ninth District Court of Appeals, and remanded this medical
malpractice case to the trial court for a new trial.
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Pauley v. Circleville, 2013-Ohio-4541
http://www.sconet.state.oh.us/rod/docs/pdf/0/2013/2013-ohio-4541.pdf
No Exception to the Recreational User Doctrine for Modifications Made by the Property Owner
Plaintiff, while sledding with his friends at a park owned by the Defendant, hit an apparent
railroad tie causing an accident resulting in Plaintiff becoming a quadriplegic. Plaintiff argues
that the Court should adopt an exception to the operation of the recreational user doctrine if a
property owner modifies his or her property in a manner that creates a hazard without promoting
or preserving the recreational character of the property. The appellate court granted Defendant’s
motion for summary judgment finding that the City was immune. Plaintiff appealed and the
Court affirmed the lower court’s ruling saying that, while viewing the park as a whole, the
existence of a single railroad tie does not change the essential character of the park and adding
that creating such an exception to the recreational user doctrine falls upon the General Assembly
and not the Court.

Parrish, Admr. v. Jones, et al. & Skocik, et al., 2013-Ohio-5224
http://www.sconet.state.oh.us/rod/docs/pdf/0/2013/2013-Ohio-5224.pdf
Trial Courts are not Required to Consider the Pleadings Before Ruling on a Direct Verdict
Plaintiff sued both treating doctors claiming negligent care in a wrongful death action. Following
Plaintiff’s opening statement, the Defendants moved for a directed verdict claiming that Plaintiff,
in its opening statement, had failed to establish the proper standard for a medical malpractice
claim. The trial court granted the direct verdict, but the appellate court reversed and remanded
saying the trial court should look at both the complaint and the opening statement before
determining whether a directed verdict is appropriate. The Court held that a trial court is not
required to consider the pleadings when ruling on a direct verdict but that it may consider the
pleadings. The Court also held that a trial court may grant such a directed verdict motion
following an opening statement only when that statement shows a party will be unable to sustain
a cause of action of defense.
2.

Appellate Court Decisions
a.

Insurance Coverage Decisions

Allied Roofing, Inc. v. W. Res. Group, 2013-Ohio-1637 (10th District)
http://www.supremecourt.ohio.gov/rod/docs/pdf/10/2013/2013-ohio-1637.pdf
Defective Workmanship Claim is not “Property Damage” Caused by “Occurrence” Under Policy
This action arose from defective work performed by a subcontractor for Plaintiff that resulted in
damage to air conditioning units. Plaintiff filed suit against the subcontractor and his insurer
(Defendant), seeking to recover the costs of remedying the damage. The trial court granted
summary judgment in favor of Defendant, concluding that the damage to the air conditioning
units was not covered because it fell into exclusions set forth in the policy. On appeal, the court
found it was not error to grant summary judgment to insurer where claim for defective
workmanship in performing contract obligations did not involve "property damage" caused by an
"occurrence" under the policy, keeping in mind the idea that commercial general liability policies
are meant to cover accidental property damage, not to insure against anticipated business risks.
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Baker v. Nationwide Mut. Ins. Co., 2013-Ohio-1856 (9th District)
http://www.supremecourt.ohio.gov/rod/docs/pdf/9/2013/2013-ohio-1856.pdf
Summary Judgment for Insurer Error Where Genuine Issue of Fact Regarding Property
“Renovation” Under Policy
Thieves broke into and looted Plaintiff’s unoccupied rental property during a time period
Plaintiff was performing repairs to the property. Defendant insurer denied Plaintiff’s claim,
concluding the property had been vacant for more than 60 consecutive days. Plaintiff sought a
declaratory judgment the damage was covered under his policy because “buildings under
construction or renovation are not considered vacant,” but his claim was dismissed on summary
judgment. Upon review, the court determined the trial court’s decision was improper because
Plaintiff’s duty to resume operations “as quickly as possible” after a loss was not a condition
precedent to coverage and that there was a genuine issue of material fact regarding whether his
activities constituted “renovation” under the policy.

Chiquita Brands International, Inc. v. Fed. Ins. Co., 2013-Ohio-759 (1st District)
http://www.sconet.state.oh.us/rod/docs/pdf/1/2013/2013-ohio-759.pdf
No Duty to Defend Where Conduct Took Place Outside Coverage Territory
Tort claims were filed against Plaintiff alleging it had illegally financed terrorist groups in
Colombia, whose operations caused damage to Plaintiffs in the underlying cases. Plaintiff filed
declaratory judgment action, alleging Defendant’s duty to defend them in the underlying actions.
The trial court held that Defendant had a duty to defend Plaintiff because each complaint
included allegations of negligence, and Defendant appealed, arguing that Plaintiff’s policy only
covered accidental occurrences, and the injuries took place outside the coverage territory. The
appellate court reversed, finding that Defendant had no duty to defend Plaintiff because the
claims against Plaintiff arose from its own intentional acts and did not constitute an
“occurrence.” Also, the location of the injury, not the precipitating cause, triggers coverage,
which here took place outside the coverage territory.

Crites v. Anthem Life Ins. Co., 2013-Ohio-2145 (3rd District)
http://www.sconet.state.oh.us/rod/docs/pdf/3/2013/2013-ohio-2145.pdf
Distribution of Insurance Proceeds to Children Error Where Ex-Wife Named Beneficiary on
ERISA Policy
Plaintiffs, decedent’s children, filed suit against Defendant insurance company, seeking payment
of a life insurance policy that was governed by ERISA and listed decedent’s former wife, as
beneficiary. The trial court held that decedent’s former wife waived her right to the policy
proceeds and ordered Defendant insurance company to pay the benefits to Plaintiffs. Former wife
appealed on the grounds that she was the named beneficiary of the ERISA controlled policy and
her separation agreement did not waive such benefit. The court reversed, holding that ERISA
supersedes any and all state laws and judgment for Plaintiffs was contrary to law.
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Fleming v. Whitaker, 2013-Ohio-2418 (5th District)
http://www.sconet.state.oh.us/rod/docs/pdf/5/2013/2013-ohio-2418.pdf
Tortfeasor Insured’s Action Against Insurer Properly Dismissed Where Action Violates Direct
Action Rule
Plaintiff was involved in an automobile accident with an insured of Defendant. Plaintiff filed a
small claims action against the insurer, alleging refusal to pay a valid insurance claim. Insurer
filed a motion to dismiss on the grounds that Plaintiff was not permitted to file a direct action
against the insurer. The court held that under the direction action rule, in Ohio an injured person
may sue a tortfeasor’s liability insurer, but only after obtaining judgment against the insured and
Plaintiff had not provided evidence of such a judgment, therefore the dismissal was appropriate.

Jackson-Brown v. Monford, 2013-Ohio-607 (10th District)
http://www.supremecourt.ohio.gov/rod/docs/pdf/10/2013/2013-ohio-607.pdf
Assault or Battery and Firearm Exclusions Freed Insurer from Defending or Indemnifying
Owner of Murder Site
Plaintiff, the estate of a murder victim, filed suit against the Defendant, the owner of the bar
where decedent was killed, for failing to provide adequate security and failure to maintain the
premises in a reasonably safe condition. Defendant filed a third-party complaint against his
insurance company for coverage. On appeal, the court found that the “Assault or Battery
Exclusion,” as well as the “Firearm Exclusion,” freed the insurer of both the duty to defend and
indemnify Defendant in the event damages were to be awarded against him.

Jacubenta v. Cadillac Ranch, 2013-Ohio-586 (8th District)
http://www.supremecourt.ohio.gov/rod/docs/pdf/8/2013/2013-ohio-586.pdf
Insurer has no Duty to Defend Insured due to Coverage Exclusion for Mechanical Rides
Plaintiff insurance company filed a declaratory judgment action against Defendant arguing that
Plaintiff did not owe a duty to defend or indemnify Defendant for bodily injuries stemming from
a mechanical bull. Defendant had a commercial general liability policy with Plaintiff containing
an endorsement which excluded coverage for liability claims arising out of mechanical, animal,
or amusement rides. Defendant received a declaratory judgment in its favor, and on appeal the
court affirmed, finding that the policy specifically excluded coverage for mechanical rides
operated by the insured, and policyholder had duty to read the policy and was on notice that the
declarations, policy conditions, and endorsements encompass the entirety of the policy.

Jenkins v. State Farm Mut. Auto. Ins. Co., 2013-Ohio-1142 (10th District)
http://www.sconet.state.oh.us/rod/docs/pdf/10/2013/2013-ohio-1142.pdf
No Bad Faith Where Insurer had Reasonable Justification for Refusing Claim
Plaintiff’s motorcycle was damaged when he was struck by another driver. Plaintiff and
Defendant insurance company disputed the value of the motorcycle and Plaintiff alleged that
Defendant acted in bad faith in refusing to pay the claim. The issue before the court was whether
summary judgment was properly granted in favor of the insurance company. The court affirmed,
finding that it was not in error to grant summary judgment to an insurer where there was
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reasonable justification for refusing to pay the claim and payment was not denied in an arbitrary
or capricious manner.

Jeremay v. Westfield Ins. Co, 2013-Ohio-837 (6th District)
http://www.sconet.state.oh.us/rod/docs/pdf/6/2013/2013-ohio-837.pdf
Cherry Picker not Covered Auto Under Insurance Policy
Plaintiff was repairing a power-generating windmill when a car hit the cherry picker he was
working in and he was thrown out of the cherry picker to the pavement and sustained injuries.
Plaintiff sued Defendant, insurer of the cherry picker, after Defendant denied coverage, and the
trial court granted summary judgment on the grounds that the cherry picker was not a “covered
auto” as defined by the policy. The appellate court affirmed, holding the policy excluded
coverage for “mobile equipment” unless such equipment mounted on an automobile or truck
chassis, and here the cherry picker was not attached to either, and as such did not qualify as a
“covered auto.”

Kern v. Dutiel, 2013-Ohio-2439 (5th District)
http://www.supremecourt.ohio.gov/rod/docs/pdf/5/2013/2013-ohio-2439.pdf
Summary Judgment Against Insured Appropriate Where Insurer Became Subrogated to Claim
Decedents died in a house fire after entering a land contract agreement with Defendants. The
estate of decedents, filed a wrongful death action arguing a landlord/tenant relationship existed
between Defendants and decedents, and Defendants counterclaimed, attributing the fire to
decedent’s negligence. Plaintiffs filed a motion for summary judgment on the counterclaim
arguing that Defendant’s insurance company was the real party in interest because they had paid
a fire damage claim, subrogating the insurer to Defendant’s rights and the trial court granted the
motion. Defendants appealed and the appellate court affirmed, finding that a fully subrogated
insurer is the real party in interest and upon payment by the insurer, Defendant no longer had a
right of action against the decedents.

Motorists Mut. Ins. v. Flynn, 2013-Ohio-1501 (4th District)
http://www.supremecourt.ohio.gov/rod/docs/pdf/4/2013/2013-ohio-1501.pdf
Genuine Issue of Material Fact Regarding Danger Posed by Tree in Negligence Action
Plaintiff filed a negligence action against the Defendant landowner after Defendant’s tree fell on
Plaintiff’s neighboring property. The trial court determined that Defendant was not liable for
damages and granted summary judgment in Defendant’s favor. On appeal, the court found it was
error to grant summary judgment to Defendant where there was a fact issue regarding whether
the tree was leaning to such an extent that it would put a reasonable person on notice of the
danger posed by the tree.
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Rentequip, Inc. v. Jacobs Vanaman Agency, Inc., 2013-Ohio-346 (5th District)
http://www.supremecourt.ohio.gov/rod/docs/pdf/5/2013/2013-ohio-346.pdf
Summary Judgment Inappropriate Where Genuine Issue of Material Fact Concerning Meeting of
the Minds Sufficient to Create Insurance Contract
A third party entered into a contract with Plaintiff to rent equipment from the Plaintiff and then
sought to purchase insurance for the rented equipment from the Defendant. Plaintiff was listed as
an additional insured and received an “Evidence of Property Insurance” form, but the insurance
application was never signed and the premium was not paid. After the equipment was damaged,
Plaintiff filed suit against Defendant alleging promissory estoppel and negligence because
Defendant denied Plaintiff’s insurance claim. On appeal from the denial of Defendant’s motion
for summary judgment, the court found that there were genuine issues of material fact
concerning whether there was a meeting of the minds to establish a contractual relationship.

Schmucker v. Kurzenberger, 2013-Ohio-1726 (9th District)
http://www.supremecourt.ohio.gov/rod/docs/pdf/9/2013/2013-ohio-1726.pdf
Unpermitted Use Exclusions Precluded Coverage for Passenger Interference with Driver
Plaintiffs’ daughter was killed in a car crash when the passenger, a friend of the deceased,
yanked the steering wheel as her father was driving. Plaintiffs brought suit against Defendant,
insurance carrier of passenger’s mother, and the trial court granted summary judgment to
Defendant on the basis of the unpermitted use exclusion. The issue before the court was whether
a passenger’s action of grabbing the steering wheel and jerking it as another drives was outside
the scope of permission granted to a passenger under the policy. The court held that Defendant
was relieved of its obligation to cover the passenger because the policy covers actions that are
“ordinarily reasonable,” and under the unpermitted use exception any actions which interfere
with the driver’s, or any other passenger’s, use of the vehicle are not covered.

Shafer v. Newman Ins. Agency, 2013-Ohio-885 (4th District)
http://www.sconet.state.oh.us/rod/docs/pdf/4/2013/2013-ohio-885.pdf
Summary Judgment Appropriate Where Theft not Reported Within One Year of Loss
Plaintiffs’ made a claim for stolen tools under a tenant insurance policy issued by Defendant, but
Defendant refused to cover the loss. Plaintiff filed suit alleging they were entitled to
compensation and the trial court granted Defendant’s motion for summary judgment on the
ground that because they failed to immediately notify Defendant of the theft and file suit within
one year after the date of loss as required by the policy, Plaintiff’s claim was barred. Plaintiff
appealed, arguing that he did not learn of the theft until several months after it occurred and
should have one year from the date of discovery to file suit and the appellate court held that the
policy language was unambiguous and an action must be started within one year after the date of
loss, not within one year after discovery of the loss.

25

Thiemens v. Grange Mut. Ca. Co., 2013-Ohio-1643 (5th District)
http://www.supremecourt.ohio.gov/rod/docs/pdf/4/2013/2013-ohio-1501.pdf
No Coverage for Sudden Wall Collapse Due to Policy Exclusion, Decay not Hidden from View
Plaintiff filed suit for breach of his insurance contract, bad faith, and tortuous withholding of
insurance coverage after Defendant denied his claim for coverage. Plaintiff’s claim stemmed
from the collapse of a wall and Plaintiff’s commercial general liability policy contained an
exclusion for sudden collapses of real property, unless the specified cause of the loss was hidden
from view. The trial court granted summary judgment in favor of Defendant. On appeal, the
court found summary judgment was not granted in error where the deterioration of the wall was
not hidden from view, therefore rendering no coverage under the policy.

b.

UM/UIM Decisions

Allstate Fire and Cas. Ins. Co. v. Moore, 2013-Ohio-2262 (3rd District)
http://www.sconet.state.oh.us/rod/docs/pdf/3/2013/2013-ohio-2262.pdf
UM/UIM Coverage not Available for Vehicles not Insured Under Policy
Defendant was injured when he was rear-ended by an underinsured motorist while riding a motor
scooter in Florida. Defendant submitted a claim under his Ohio vehicle insurance policy with
Plaintiff because his Florida policy did not include UM/UIM coverage. Plaintiff denied coverage
and filed suit seeking a declaratory judgment that it was not obligated to provide coverage and
the trial court granted summary declaratory judgment in Plaintiff’s favor. The court affirmed on
the grounds that Defendant’s Florida policy did not include UM/UIM coverage and the Ohio
policy excluded coverage for vehicles that were not insured under the Ohio policy.

Honzell v. Nationwide Ins. Co., 2012-Ohio-6154 (10th District)
http://www.supremecourt.ohio.gov/rod/docs/pdf/10/2012/2012-ohio-6154.pdf
Officer’s Firsthand Observations Serve as UM Coverage “Independent Corroborative Evidence”
Defendant denied Plaintiff’s claim for uninsured motorist coverage because Plaintiff failed to
present any independent corroborative evidence, as required by the policy and R.C.
3937.18(B)(3), to support the claim that the car was struck from behind by a driver that fled the
scene. Plaintiff sought a declaratory judgment that she was entitled to coverage and the trial court
granted Defendant’s motion for summary judgment, finding that a police report that reflects only
what Plaintiff’s told the officer cannot be considered independent corroborative evidence. The
appellate court reversed, holding that corroborative evidence is “independent” if it comes from a
source other than the insured seeking coverage and an officer’s firsthand observations satisfies
the threshold requirements for the claim under the policy and R.C. 3937.18(B)(3).

Johns v. Hopkins, 2013-Ohio-2099 (8th District)
http://www.sconet.state.oh.us/rod/docs/pdf/8/2013/2013-ohio-2099.pdf
Plaintiff not Entitled to Coverage Where He has UIM Coverage Under Another Vehicle
Plaintiff was injured by a drunk driver who ran a stop sign. Plaintiff filed suit against Defendant,
the insurer of the car he was driving at the time of the accident, for UIM benefits because he
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could not recover under the limits of his own policy. The trial court granted Defendant’s motion
for summary judgment, holding that Plaintiff did not qualify as an insured under the policy. The
issue before the court was who “an insured” individual is for the purposes of
uninsured/underinsured motorist coverage in an auto insurance policy. The appellate court held
that Defendant did not have to provide coverage to Plaintiff because the policy is unambiguous
when it states that “an insured” excludes an individual who has uninsured motor vehicle
coverage under another vehicle policy.

King Estate v. Wachauf, No. 2-12-10, 2013-Ohio-2498 (3rd Dist.)
http://www.sconet.state.oh.us/rod/docs/pdf/3/2013/2013-ohio-2498.pdf
No UIM Coverage for Insured Motorcycle Based on Other-Owned Automobile Exclusion
Plaintiff’s husband was killed while riding his motorcycle after he was hit by another driver.
Plaintiff sought declaratory judgment against Defendant insurance company for coverage under
the UIM provision of the policy. The trial court granted Defendant’s motion for summary
judgment finding that the “other-owned auto exclusion” contained in the policy prohibited
coverage. The issue before the court was whether Plaintiff herself could recover for “bodily
injury” sustained by an “insured,” her husband. The court held that Plaintiff was precluded from
coverage because the policy was unambiguous and her husband was operating a vehicle not
covered under the policy provided by Defendant at the time of the accident.

Sullivan v. Westfield Ins. Co., 2013-Ohio 146 (11th District)
http://www.sconet.state.oh.us/rod/docs/pdf/11/2013/2013-ohio-146.pdf
Statute of Limitations not Tolled by Pending Class Action Cases or Failure to Realize Claim
Plaintiffs paid UM/UIM premiums on each of their vehicles rather than on insureds under their
policy with Defendant. Sixteen years later they filed suit alleging breach of contract and
misrepresentation and fraud. The trial court granted Defendant’s motion for summary judgment
because the claims were barred by the applicable statutes of limitations and Plaintiffs appealed
arguing that the statutes were tolled. The appellate court affirmed and held that the pendency of
other cases where Plaintiffs were putative class members did not toll the statute on the breach of
contract claim and under the misrepresentation and fraud claim, constructive knowledge of the
facts giving rise to their claim was sufficient to begin the running of the statute of limitations and
failure to realize the significance of the charges did not toll the statute.

c.

Employment Decisions

Cain v. Field Local School Dist. Bd. of Edn., 2013-Ohio-1492 (11th District)
http://www.supremecourt.ohio.gov/rod/docs/pdf/11/2013/2013-ohio-1492.pdf
Placing Employee in Dangerous Situation Without Training not Specific Intent to Injure, R.C.
2745.01
Plaintiff, a teaching assistant, filed an employer intentional tort suit after she was severely
injured in an attack by two special needs students. Plaintiff alleged that because she did not
receive training prior to working with such students, who were known to be violent and
aggressive, constituted a deliberate intent to injure. Summary judgment was granted in favor of
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the Defendant. On appeal, the court found that summary judgment for employer was not in error
since placing its employee in a dangerous situation without training did not constitute specific
intent to injure, R.C. 2745.01.

Conley v. Endres Processing Ohio, L.L.C., 2013-Ohio-419 (3rd District)
http://www.supremecourt.ohio.gov/rod/docs/pdf/11/2013/2013-ohio-419.pdf
Deliberate Intent to Injure Requires “Careful and Thorough Decision to Get Rid of or Eliminate”
an Equipment Safety Guard, R.C. 2745.01
Plaintiff filed suit against Defendant for employer intentional tort stemming from an injury to
Plaintiff’s hand when he tried to fix an auger machine that was missing its metal protective plate.
The trial court granted Defendant’s motion for summary judgment, finding that Defendant did
not make a deliberate decision to remove the plate under R.C. 2745.01. On appeal, the court
found that summary judgment was properly granted in light of Hewitt v. L.E. Meyers because
Defendant did not make “a careful and thorough decision to get rid of or eliminate” the metal
plate.

Cummings v. Cleveland, 2013-Ohio-2541 (8th District)
http://www.sconet.state.oh.us/rod/docs/pdf/8/2013/2013-ohio-2541.pdf
Termination of City Employee for Failing to Receive Permission to Work Second Job was Error
Where Infraction Insignificant
Plaintiff was terminated from his employment with the City for violating the City’s sick leave
policy by calling in sick for days he continued to work a second job on a different shift without
prior written permission as required by the City’s policies and procedures. The commission and
the trial court upheld the termination and Plaintiff appealed. The court reversed, holding that
Plaintiff’s failure to receive permission to work the secondary job was insignificant because
Plaintiff had worked for the City for 13 years, had received permission in the past to work the
secondary job, and would have been granted permission again to work the job had he turned in
the form.

Davidson v. Ziegler Tire & Supply Co., 201-Ohio-2655 (5th District)
http://www.sconet.state.oh.us/rod/docs/pdf/5/2013/2013-ohio-2655.pdf
Assumption of Duties is not Replacement for Purposes of Age Discrimination for R.C. 4122.14
Plaintiff filed an age discrimination suit, alleging that Defendant terminated him and replaced
him with someone younger. The trial court granted summary judgment for Defendant and
Plaintiff appealed. The appellate court held that a person is replaced only when another
employee is hired or reassigned to perform that person’s duties, and mere assumption of duties,
or as here, assignment of duties in addition to other duties, does not constitute replacement, and
further, Defendant established that Plaintiff was let go as part of a reduction in force plan under
which more than half those let go were under 40 years old, during an economic downturn.
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Garrison v. Nippert, 2013-Ohio-1965 (1st District)
http://www.sconet.state.oh.us/rod/docs/pdf/1/2013/2013-ohio-1965.pdf
Dismissal of Sexual Harassment Claim Appropriate Where Employee Returned to Work
Plaintiff quit her job for Defendant after enduring inappropriate comments and touching, but
returned to work for Defendant when she needed money. Plaintiff filed suit alleging sexual
harassment and the trial court granted Defendant’s motion to dismiss. Plaintiff appealed and the
appellate court affirmed on the grounds that Plaintiff’s decision to return to work after reaching
her “breaking point” negated any inference that the misconduct had been sufficiently severe as to
affect her employment, a required element of a claim of hostile work environment based on sex.

Johnson v. Cincinnati Ins. Co., 2013-Ohio-2749 (10th District)
http://www.sconet.state.oh.us/rod/docs/pdf/10/2013/2013-ohio-2749.pdf
Employer Intentional Tort Claim Requires Showing of Deliberate Intent to Injure
Plaintiff’s husband was killed when he fell off unsecured scaffolding while doing work he was
not instructed to do. Plaintiff filed an employer intentional tort claim and the trial court granted
summary judgment to Defendant holding there was no evidence that Defendant deliberately
intended to cause the injury. Plaintiff appealed, arguing that some employees knew the scaffold
had not been released for use and did not expressly tell decedent, placing him in a position of
risk that led to his death. The appellate court held that Plaintiff cannot recover because she failed
to prove Defendant acted with deliberate intent to cause injury and proof of recklessness or
negligence is not sufficient as required by R.C. 2745.01 and Houdek.

Pixley v. Pro-Pak Industries, Inc., 2013-Ohio-1358 (6th District)
http://www.supremecourt.ohio.gov/rod/docs/pdf/6/2013/2013-ohio-1358.pdf
Summary Judgment to Employer Error in Employer Intentional Tort Action
Employee filed an employer intentional tort action under R.C. 2745.01 following a workplace
injury in which a transfer car in employer’s facility ran over employee’s leg. The trial court
granted summary judgment to employer, finding that transfer car’s lack of a safety bumper did
not constitute the deliberate removal of an equipment safety guard. On appeal, the court found
summary judgment for employer was made in error since safety bumper constituted an
"equipment safety guard" for non-operator and fact issue existed whether employer deliberately
bypassed the guard's safety bumper.

Price v. Kaiser Aluminum Fabricated Prods., L.L.C., 5th Dist. No. 12 CA 72, 2013-Ohio-2420
http://www.sconet.state.oh.us/rod/docs/pdf/5/2013/2013-ohio-2420.pdf
Termination for Legitimate, Non-Discriminatory Reason Does Not Constitute Wrongful
Discharge
Plaintiff, age 60, was discharged from employment by Defendant as a result of receiving and
sending sexually explicit messages in violation of the company’s computer use policy. Plaintiff
filed suit alleging wrongful discharge and age discrimination. The trial court granted Defendant’s
motion for summary judgment on the grounds that while Plaintiff could show prima facie age
discrimination, he could not overcome Defendant’s legitimate, non-discriminatory reason for
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termination. The appellate court held that reasonable jurors could conclude that the basis for
termination was unrelated to age discrimination and thus non-discriminatory.

Rudisill v. Ford Motor Company, 6th Circuit (March 11, 2013)
http://www.ca6.uscourts.gov/opinions.pdf/13a0061p-06.pdf
Employer Rebuts Presumption of Intent to Injure with Pertinent Evidence
Plaintiff was injured when he was hit in the face with a clamp suspending a drag flask and
knocked into a hot pit and burned. Plaintiff sued Defendant employer alleging employer
intentional tort. The trial court granted summary judgment to Defendant on the ground
Defendant had successfully rebutted the presumption of intent to injure and further Plaintiff had
not submitted sufficient evidence to create an issue of fact as to Defendant’s intent to injure. The
appellate court affirmed, holding that lack of any prior substantially similar incidents, lack of
prior citations or complaints involving substantially similar conditions, employee admissions that
they did not believe the process was dangerous, Plaintiff’s admission that he would have
reported the condition had he thought it was dangerous, among other factors, were sufficient to
rebut the presumption that Defendant intended to injure Plaintiff.

Schiemann v. Foti Contracting, L.L.C., 2013-Ohio-269 (8th District)
http://www.supremecourt.ohio.gov/rod/docs/pdf/8/2013/2013-Ohio-269.pdf
Employer Intentional Tort Requires Showing of Animosity or Ill-Will
Plaintiff, an independent subcontractor employed by Defendant, sued Defendant under an
employer intentional tort theory when he fell off scaffolding while working 18 feet above the
ground, while not wearing a harness. The trial court granted summary judgment for the
Defendant on the grounds that because Defendant would have provided Plaintiff with a harness if
he had asked for one, and had not directed Plaintiff to perform his job in a dangerous way, its
actions do not rise to the level required for recovery under Ohio’s employer intentional tort
statute. The appellate court affirmed, holding that an employer intentional tort claim requires
evidence of a history of animosity or ill-will between the employer and employee that would
show a subjective intent by the employer to injure the employee.

State ex rel. Coleman v. Indus. Comm., Slip Opinion No. 2013-Ohio-2406
http://www.sconet.state.oh.us/rod/docs/pdf/0/2013/2013-ohio-2406.pdf
R.C. 4123.58(C) Requires Independent Determination of Loss of Use From R.C. 4123.57(B)
Plaintiff received an award for loss of use of his hand and arm under R.C. 4123.57(B) for an
injury resulting from a fall off ladder. Plaintiff later filed for compensation for statutory
permanent total disability under R.C. 4123.58(C) which the commission denied on the grounds
that the loss did not rise to the level of a permanent or total loss for purposes of the statute. The
appellate court issued a writ of mandamus ordering the commission to grant the request on the
grounds that the prior order of benefits under R.C. 4123.57(B) implicitly established that
Plaintiff was entitled to compensation under R.C. 4123.58(C). The Supreme Court held that the
commission must conduct an independent evaluation of the facts when considering an
application for statutory permanent total disability under R.C. 4123.58(C), even in the presence
of a prior award under R.C. 4123.57(B) for the same body parts because what is a total loss
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under R.C. 4123.57(B) might not be under R.C. 4123.58(C) and the commission did not abuse its
discretion in denying the request because there was evidence in the record to support the basis
for the decision.

d.

Premises Liability Decision

Broka v. Cornell’s IGA Foodliner Inc., 2013-Ohio-2506 (5th District)
http://www.sconet.state.oh.us/rod/docs/pdf/5/2013/2013-ohio-2506.pdf
Defendant not Liable for Slip and Fall Where Plaintiff had Adequate Warning of Danger
Plaintiff was injured when he slipped and fell after entering a bathroom with an “out of order”
sign at Defendant’s store. Plaintiff filed a negligence action against Defendant and the trial court
granted Defendant’s motion for summary judgment. The court affirmed on the grounds that
Defendant met his duty to warn Plaintiff, an invitee, of a concealed danger, and Plaintiff, at his
own risk, chose to disregard the sign that was a warning of potential danger.

e.

Governmental Immunity Decisions

Bell v. Cleveland, 2013-Ohio-2093 (8th District)
http://www.sconet.state.oh.us/rod/docs/pdf/8/2013/2013-ohio-2093.pdf
City Immunity for Injury Caused By Officer While Responding to an Emergency Call
A Cleveland Police Officer ran over Plaintiff’s foot while responding to a call. Plaintiff alleged
that his injuries were caused by a City employee’s negligent and careless operation of a motor
vehicle in the course and scope of employment. The trial court denied Defendant’s motion for
summary judgment claiming immunity under the “emergency call” defense of R.C.
2744.02(B)(1)(a), finding that there was an issue of fact regarding whether the officer was on an
emergency call or responding to a call of duty. The appellate court held that Defendant was
entitled to immunity because the officer was fulfilling his professional duty by responding to an
“emergency call” and was assisting fellow officers in controlling the situation and dispersing the
juveniles when the accident occurred.

Bender v. Portsmouth, 2013-Ohio-2023 (4th District)
http://www.sconet.state.oh.us/rod/docs/pdf/4/2013/2013-ohio-2023.pdf
Immunity Exception Does not Apply Where Injury Occurs in Alley Maintained by Government
Plaintiff filed suit alleging the City negligently maintained an alley and water meter cover,
causing him to fall and sustain injuries. The trial court granted the City’s motion for summary
judgment on the basis of immunity. Plaintiff appealed, arguing that the physical defect exception
of R.C. 2744.02(B)(4) applied, negating the City’s initial grant of immunity. The court held there
was no evidence that Plaintiff’s injury occurred within, or on the grounds of, and was due to a
physical defect within, or on the grounds of, a building used in connection with the performance
of a governmental function, therefore the exception did not apply and the City was entitled to
immunity.
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Camp v. Sandusky, 2013-Ohio-3053 (6th District)
http://www.sconet.state.oh.us/rod/docs/pdf/6/2013/2013-ohio-3053.pdf
City’s use of a Cable to Prevent Sidewalk use is not an Exception to Immunity
Plaintiff rode his bike into a wire marked with caution tape and reflections that was surrounding
a dilapidated building owned by the City to protect passers-by from falling debris. Plaintiff filed
a negligence suit and the trial court granted Defendant’s motion for summary judgment based
upon the doctrine of sovereign immunity. Plaintiff appealed, arguing that because they owned
the building, they fell within an exception to immunity under R.C. 2744.02(B). The appellate
court affirmed, holding that Plaintiff was injured by a cable intended to keep people off the
sidewalk, therefore ownership of the building was immaterial and sidewalk maintenance is a
governmental function that does not fall within an exception to immunity.

Evans v. Cincinnati, 2013-Ohio-2063 (1st District)
http://www.sconet.state.oh.us/rod/docs/pdf/1/2013/2013-ohio-2063.pdf
Immunity Extends to Sidewalk Maintenance and Repair as well as Regulation and use
Plaintiff tripped and fell when her pant leg caught on part of a broken metal pole that was jutting
out of the sidewalk. Plaintiff alleged that the city was negligent in failing to maintain its premises
in a safe condition and failing to warn her about the defects in, or dangerous condition of, the
sidewalk. The trial court denied Defendant’s motion for summary judgment, upholding
Plaintiff’s argument that Defendant was not entitled to immunity because maintenance of the
signpost fell within the exception of proprietary functions. The appellate court held that under
R.C. 2744.01(G)(1)(a) to be proprietary, an activity must not be listed as governmental, and
sidewalk maintenance and regulation is specifically listed as governmental, therefore failure to
keep the sidewalk free of obstructions, such as jagged signposts, falls within the City’s
responsibilities and they are immune.

J.H. v. Hamilton City School Dist., 2013-Ohio-2967 (12th District)
http://www.sconet.state.oh.us/rod/docs/pdf/12/2013/2013-ohio-2967.pdf
School Board and Employee Entitled to R.C. 2744.03 Immunity Where no Malice or Bad Faith
Plaintiff, who is severely handicapped, was injured when his teacher continued to push and pull
his wheel chair after his leg became caught. The trial court granted judgment on the pleadings to
Defendants holding that the teacher was acting within the scope of her employment, the school
board was a political subdivision, and therefore Defendants were entitled to immunity under R.C.
2744.02 and R.C. 2744.03. The appellate court affirmed, finding there was no evidence of malice
or bad faith that would bring Defendants within an exception to immunity under R.C.
2744.03(A)(6).
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Mezger v. Horton, 2013-Ohio-2964 (12th District)
http://www.sconet.state.oh.us/rod/docs/pdf/12/2013/2013-ohio-2964.pdf
Township Entitled to Immunity Where R.C. 2744 Exceptions do not Apply to Damages for
Unpaid Invoices
Plaintiff filed suit seeking damages when Defendants Township Trustees failed to clear
overgrowth on township roads to make space for Plaintiff’s combine, and failed to pay the
invoice Plaintiff submitted after he cleared the overgrowth himself. The trial court granted
summary judgment to Defendants, holding that Plaintiff did not have a private right of action
regarding the Trustee’s duty to maintain the roadways. The appellate court held that Plaintiffs
damages were self-imposed and the township was entitled to immunity because R.C. 2744
immunity exceptions do not apply to damages for unpaid invoices for failure to maintain roads.

Phillips v. Ohio State Univ. Med. Ctr., 2013-Ohio-464 (10th District)
http://www.sconet.state.oh.us/rod/docs/pdf/10/2013/2013-ohio-464.pdf
Physician in Unpaid Faculty Position with State University Hospital not Entitled to Immunity
Plaintiff filed suit against OSUMC and a physician for damages sustained as a result of a surgical
procedure performed at OSUMC. The trial court determined that the physician was not a state
“officer or employee” under R.C. 109.36(A) and, therefore, was not entitled to personal
immunity under R.C. 9.86, 109.36(A)(1)(a), and 2743.02(F). The physician appealed and the
court affirmed, holding that based on the lack of a written employment contract, compensation,
and sufficient degree of control over the manner and means of the physicians ability to practice
medicine, she did not qualify as an “officer or employee” of the state for purposes of immunity.

Repasky v. Upper Arlington, 2013-Ohio-2516 (10th District)
http://www.sconet.state.oh.us/rod/docs/pdf/10/2013/2013-ohio-2516.pdf
Road Repair is Governmental Function and Entitles City to Immunity for Construction Area
Injury
Defendant filed a third-party negligence complaint against the City regarding the condition of
pavement in a suit alleging Defendant’s liability where his negligent steering of a tandem bike
into a road construction area caused injuries to his fellow rider. The trial court granted the City’s
motion for summary judgment on the basis that the City was entitled to immunity under R.C.
Chapter 2744. Defendant appealed on the grounds that the project, which involved maintenance
and upkeep of a sewer system, constituted a proprietary function, and further that a gravel and
rock filled trench in the area constituted a road obstruction, which are exceptions to immunity.
The court held that roadway repair and replacement of a storm sewer line are governmental
functions, and in order to be an obstruction the obstacle must block the roadway not merely
hinder its use, therefore the City is entitled to immunity.
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Stachura v. Toledo, 6th Dist. No. L-12-1068, 2013-Ohio-2365
http://www.sconet.state.oh.us/rod/docs/pdf/6/2013/2013-ohio-2365.pdf
City and Employees not Entitled to Automatic Immunity Where There is a Question of Intent
Plaintiffs, female former members of City fire department, filed suit against the City and male
supervisory members of the department alleging gender discrimination that took place during the
course of their employment. Defendants’ filed a motion for summary judgment on the grounds
that they were entitled to municipal employee immunity under R.C. 2744.03. The trial court
denied the motion, holding that a jury must determine whether the individual Defendants acted
with malice, bad faith, or recklessly so as to have been outside the scope of their employment,
negating their immunity. The court found an issue of fact regarding whether Defendants’ actions
were malicious, reckless, or in bad faith such that the R.C. 2744.03(A)(6)(b) exception to
immunity applies to any or all of the individual Defendants.

State ex rel. Rohrs. v. Germann, 3rd Dist. No. 7-12-21, 2013-Ohio-2497
http://www.sconet.state.oh.us/rod/docs/pdf/3/2013/2013-ohio-2497.pdf
County Entitled to Immunity for Property Damage From Road Safety Improvement Project
Plaintiffs’ land was damaged by drainage and flooding following the county’s completion of a
road safety improvement project meant to maintain road safety and remedy draining/flooding
issues on Plaintiff’s property. Plaintiffs filed tort claims against the county, alleging the work
caused damage to their land. The trial court granted Defendant’s motion for summary judgment,
holding that the claims were barred by governmental immunity under R.C. 2744, and Plaintiff
appealed, holding the project constituted a proprietary function which precluded the county from
immunity. The appellate court, reversed, holding that the purpose of the project was to not only
correct drainage problems on Plaintiff’s property, but to also improve the public safety of a
county road, and such a project is a governmental function entitling the county to immunity.

f.

Other Significant Decisions

Brienzo v. Wal-Mart Super Ctr., 2013-Ohio-2221 (5th District)
http://www.sconet.state.oh.us/rod/docs/pdf/5/2013/2013-ohio-2221.pdf
No Duty Owed to Person Who Sustains Injury While Hiding in Dumpster to Elude Police
Plaintiff was injured when he was compacted several times in a garbage truck that he was
dumped into while hiding in a dumpster from police. Plaintiff filed an action alleging that
Defendant negligently allowed easy and general access to their garbage disposal and collection
equipment and failed to provide for safety concerns regarding the dangers arising out of its
disposal. The trial court granted Defendant’s motion for summary judgment on the basis that
Plaintiff was not owed a duty of care, and if he was, his own conduct precluded recovery. The
appellate court affirmed, finding that Defendant did not owe a duty to persons such as Plaintiff
who stow themselves in dumpster to elude the police, and further, Plaintiff failed to establish a
breach of any such duty by Defendant.
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McDill v. Sunbridge Care Ents., Inc., 2013-Ohio-1618 (4th District)
http://www.sconet.state.oh.us/rod/docs/pdf/4/2013/2013-ohio-1618.pdf
Injury While Washing Hands do not Arise out of Medical Diagnosis, Care or Treatment
Plaintiff was injured while washing her hands after a trip to the bathroom at Defendant
rehabilitation facility where she was not to leave the bed without assistance. Plaintiff filed suit
alleging that aides inattentively and negligently allowed her to fall. The trial court granted
Defendant’s motion to dismiss, holding that the injury arose out of medical diagnosis, care or
treatment and as such, a medical claim was barred by the statute of limitations. Plaintiff appealed
and the court found that Plaintiff’s hand washing was not an ancillary and inherently necessary
part of her rehabilitative care, but a wholly separate process and as such was not barred as a
medical claim.

Morgan v. Community Health Partners, 2013-Ohio-2259 (9th District)
http://www.sconet.state.oh.us/rod/docs/pdf/9/2013/2013-ohio-2259.pdf
Hospital’s Report of Suspected Domestic Violence Entitled to Immunity Under R.C. 2921.22
and Constitutes Absolute Privilege
Hospital staff notified local police of suspected domestic violence after treating Plaintiff wife for
a laceration to her scalp. Plaintiffs filed suit, with the wife alleging invasion of privacy and the
husband alleging he had been defamed negligently and with actual malice when the incident was
reported to the police, and the trial court granted summary judgment for Defendant hospital on
the basis that they were entitled to immunity under R.C. 2921.22. The court held that summary
judgment was appropriate because the hospital and its employees had reasonable cause to believe
Plaintiff wife was the victim of an offense of violence, which entitled them to immunity under
R.C. 2921.22 and the doctrine of absolute privilege applies to reports of criminal activity to the
police, which precludes recovery on the husband’s defamation claim.

Mousa v. Mt. Carmel Health Sys., Inc., 2013-Ohio-2661 (10th District)
http://www.sconet.state.oh.us/rod/docs/pdf/10/2013/2013-ohio-2660.pdf
Capacity, not Standing, Determines Whether Wrongful Death Claim Brought by Proper Party
Plaintiffs filed a wrongful death suit against Defendants after their infant died as a result of
sustaining brain damage during delivery. While a claim had been filed, decedent’s mother was
not appointed administratrix until after the statute of limitations had passed. The trial court
dismissed the claim, holding that Plaintiffs lacked standing because she had not been appointed
within the statute of limitations. The appellate court held that as beneficiaries of decedent,
Plaintiffs were a real party in interest and had standing, and further, the issue of whether the
claim was brought by a properly appointed administrator of the estate pertains to the capacity to
sue requirement, not standing and by failing to raise it in the Answer, the defense was waived.
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Reddy v. Plain Dealer Publishing Co., 2013-Ohio-2329 (8th District)
http://www.sconet.state.oh.us/rod/docs/pdf/8/2013/2013-ohio-2329.pdf
Delivery of Publication to Residence not Trespass Where Resident does not Expressly Object
Defendant delivered a free weekly publication to Plaintiff’s home for over a year without
objection. Plaintiff filed a trespass action and the trial court granted Defendant’s motion for
summary judgment. The issue before the court is whether delivering a free publication to a
residence, when the resident has not expressly objected to the delivery, constitutes trespass. The
court held that in the absence of an explicit command from the property owner to stay away, the
First Amendment protects the distribution of literature and further, such activity falls under the
call of activities where consent is implied from community custom and tradition.

Revlock v. Lin, 2013-Ohio-2544 (8th District)
http://www.sconet.state.oh.us/rod/docs/pdf/8/2013/2013-ohio-2544.pdf
Defendant Owes no Duty to Protect Officer Assisting in Traffic Accident and Fireman Rule
Applies to Rescue Doctrine
Plaintiff police officer, while assisting Defendant, who had driven off road, was injured when his
car was hit by a third party driver. Plaintiff filed a negligence action alleging that Defendant
negligently failed to control and operate his vehicle, which proximately caused the accident
between his cruiser and the third-party’s vehicle. The trial court granted Defendant’s motion for
summary judgment and Plaintiff appealed. The court affirmed summary judgment for Defendant
on the grounds that Defendant owed no duty to the officer and the fireman’s rule applied in
response to the rescue doctrine.

Roberts v. Erie Ins. Group, 2013-Ohio-718 (2nd District)
http://www.sconet.state.oh.us/rod/docs/pdf/2/2013/2013-ohio-718.pdf
Jury’s Failure to Award Damages for Injury is Against Manifest Weight of Evidence
Plaintiff was injured after a car driven by Defendant rolled into Plaintiff’s car at a stoplight.
Plaintiff brought a negligence action against Defendant. The jury found that Defendant
proximately caused Plaintiff’s injuries, but did not award any damages. Plaintiff appealed and
the appellate court reversed, finding that the jury’s failure to award some amount of damages
was against the manifest weight of the evidence because a conclusion that Plaintiff’s injuries
were proximately caused by the accident entitled her to some amount of damages for treatment
she sought and care she received that were related to that injury.

Wagner v. Ohio State Univ. Med. Ctr., 10th Dist. No. 12AP-399, 2013-Ohio-2451
http://www.sconet.state.oh.us/rod/docs/pdf/10/2013/2013-ohio-2451.pdf
Syphoning Medications from Pain Pump for Personal use not Foreseeable Risk Posed By
Physician
Plaintiff experienced medical problems after medication was syphoned from his pain pump, in
his home, by a physician who had been let go from Defendant hospital for narcotics abuse.
Plaintiff filed a negligence action, alleging that Defendant failed to adequately care for and
advise patients, and negligently employed the physician. The trial court granted Defendant’s
36

motion for summary judgment holding that the physician was acting outside the scope of his
employment, was not acting with apparent authority, and the hospital had no duty to notify
patients who were not receiving treatment on hospital grounds that a particular physician was no
longer employed by the hospital. The appellate court affirmed, finding the hospital was not
negligent because they had taken reasonable steps to protect patients from the foreseeable risks
posed by the physician.

Walsh v. Reither, 2013-Ohio-1840 (6th District)
http://www.supremecourt.ohio.gov/rod/docs/pdf/6/2013/2013-ohio-1840.pdf
Judgment in Favor of Driver in Pedestrian Death Negligence Action Absent Showing of
Violation of R.C. 4513.03
Plaintiff, the estate of the decedent, filed a pedestrian death negligence action after decedent was
struck and killed by Defendant’s vehicle while crossing the road. Upon consideration of R.C.
4511.48 and R.C. 4513.03, the court found that Defendant had the right-of-way because decedent
was crossing the road not within a crosswalk and Defendant was not required to use his highbeam headlamps in order to discern the decedent from a further distance. On appeal, the court
found that judgment for Defendant was not against the weight of evidence in the absence of
proof that Defendant proceeded unlawfully under R.C. 4513.15(A) so that he lost the right-ofway where victim darted into driver's line of travel from the side and without warning.

Wright v. Ohio Dept. of Transp., 2013-Ohio-2162 (10th District)
http://www.sconet.state.oh.us/rod/docs/pdf/10/2013/2013-ohio-2162.pdf
Nuisance Statute of Limitations not Altered by Failure to Realize Extent of Noise or Pollution
Plaintiff filed action alleging that noise and pollution from I-71, located near her home, amounts
to nuisance. The trial court granted summary judgment for Defendant and Plaintiff appealed. The
court affirmed, holding that Plaintiff’s claim was commenced after the two year statute of
limitations under R.C. 2743.16(A), and failure to realize the extent of the noise or pollution until
building a deck did not alter the statute of limitations.
3.

Federal Court Decisions

Bennett, et al. v. State Farm Mutual Auto. Ins., No. 13-3047, (September 24, 2013).
http://www.ca6.uscourts.gov/opinions.pdf/13a0283p-06.pdf
Plaintiff Landing on Hood of Car Constitutes Occupant for Purposes of Insurance Coverage
Plaintiff was walking her dog along a road when a car driven by the insured struck Plaintiff on
the left knee, causing her to land on the hood of the car and sustain further injuries. Plaintiff filed
suit against the driver’s insurer, Defendant, seeking a declaration that she was entitled to
coverage under the policy. The issue before the court is whether Plaintiff was an “occupant” of
the vehicle, as the policy defines the term, at the time she was on the vehicle’s hood, such that
she is entitled to coverage. The trial court found that Plaintiff was an occupant, and the appellate
court affirmed, holding that each contract must be interpreted individually according to its terms,
and because the policy defines occupying as “in, on entering or alighting from,” Plaintiff was an
“occupant” of the vehicle and entitled to coverage.
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Employers’ Fire Ins. Co. v. ProMedica Health Sys., Inc. No. 12-304 (April 20, 2013)
http://www.ca6.uscourts.gov/opinions.pdf/13a0432n-06.pdf
Investigation Does not Amount to a Claim for Purposes of Reporting To Insurance Company
Plaintiff insurer sought a declaration that because Defendant failed to report the claim in the time
period required by their policy, they were not entitled to coverage for the costs of defending
actions brought by the Federal Trade Commission (FTC) to enjoin Defendant’s acquisition of a
hospital. Plaintiff argued that a claim arose when the FTC began to formally investigate the
acquisition, while Defendant argued that they were required to make a report when complaints
were actually filed. The trial court granted Plaintiff’s motion for summary judgment. The
appellate court held that investigations do not necessarily lead to litigation and there was no
claim because the investigation did not commence a proceeding or seek relief.

Sadie, et al v. City of Cleveland, Nos. 12-3142/3143 (June 11, 2013)
http://www.ca6.uscourts.gov/opinions.pdf/13a0163p-06.pdf
Permissible Retirement Plan not Violation of Age Discrimination Statutes or Equal Protection
Plaintiffs, retired police officers, sued Defendant, former employer, alleging that being forced
into retirement at age sixty-five violated federal and state age discrimination statutes and the
Equal Protection Clause (EPC). The City moved for summary judgment, which the trial court
granted holding that the City acted pursuant to a permissible retirement plan as described in the
Age Discrimination Employment Act, and because their actions were rationally related to budget
concerns the EPC was not violated. Plaintiffs appealed and the appellate court found the purpose
of the retirement plan was department efficiency and there was no evidence of forced retirement
for any other reason, and further the EPC was not violated because the decision was rationally
related to the legitimate purpose of addressing budget concerns.

Stafford v. Jewelers Mut. Ins. Co., 2013 U.S. Dist. LEXIS 29011 (So. Dist. Ohio)
http://docs.justia.com/cases/federal/district-courts/ohio/ohsdce/3:2012cv00050/152564/72
Statute of Limitations for Insurer Bad Faith Claim
The court recognized that under Ohio law, the statute of limitations for an insurer bad faith claim
is four years. The court also cited to Ohio law as to when the statute begins to run. Under Ohio
law, the date when there has been “an invasion of a legally protected interest” is when the statute
of limitations begins to run on a bad faith claim. Where the insured alleges the insurer failed to
provide a defense, the statute of limitations on the bad faith claim begins to run when the insurer
notifies the policyholder that the insurer will not provide a defense. The court found in favor of
the insurer.
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Washburn v. Lawrence Cnty. Bd. of Comm’rs, et al., No. 12-4011 (May 29, 2013)
http://www.ca6.uscourts.gov/opinions.pdf/13a0153p-06.pdf
No Duty Owed Were Lessor and Park Operator did not Exercise Control over Premises
Plaintiff was seriously injured when the door of an airplane hangar flew off during a windstorm
and hit her in the face and torso. Plaintiff sued Defendants, owner and operator of the airpark,
alleging negligence. The trial court granted Defendants’ motion for summary judgment, holding
that because the hangar was leased by a third party and Defendants had no control over it, they
did not owe Plaintiff a duty, and Plaintiff appealed. The appellate court affirmed, finding that
because neither the owner nor operator of the airpark retained or exercised any control over the
hangar that caused the accident, they did not owe Plaintiff a duty of care.

D.

SIGNIFICANT CASES PENDING BEFORE THE OHIO SUPREME COURT

David Fraley d.b.a. Fraley Trucking v. Estate of Timothy J. Oeding, et al., No. 2012-1994
Whether Conduct of Insurer may be Imputed to the Insured for Personal Jurisdiction
The Supreme Court will review the Twelfth District Court of Appeals decision holding that the
actions of an insurance company in handling a liability claim investigation can be imputed to its
out of state insured for the purpose of establishing personal jurisdiction over the insured.

Peggy Spaeth v. State Auto. Mutual Ins. Co. et al., No. 2012-1866
Domicile Dispute for Umbrella Insurance Coverage
The Supreme Court will review an Eighth District Court of Appeals decision to determine
whether the father of a man who caused a serious motor vehicle accident in Ohio was domiciled,
for umbrella insurance purposes, in Ohio or Florida. The named insured lived in Florida for half
a month with his wife and in Ohio for half a month with son. The insured owned Ohio
businesses, but declared Florida as his domicile for state tax purposes. The Court of Appeals
overruled the umbrella insurer’s motion for summary judgment in connection with the coverage
issue. The Supreme Court will decide domicile for the purpose of determining whether coverage
exists under their Ohio umbrella policy.

The Lincoln Electric Co. v. Travelers Casualty and Surety Co., et al., Case Number 1:11CV2253
U.S. Dist. Court of Northern District of Ohio, Ohio Supreme Court Case Number 2013-1088
Certified Question Regarding Allocation of Reimbursed Losses
Plaintiff purchased a number of umbrella insurance policies from Defendants dating back to the
early 1970s. Plaintiff filed a claim seeking declaratory relief from Defendants claiming a duty to
defend and indemnify Plaintiffs for underlying welding products claims as well as additional
money damages for lack of coverage provided by Defendants. Plaintiff then entered into an
agreement with Defendants regarding payment of defense and indemnity costs to which
Defendants have paid substantially below 100% of Plaintiff’s actual defense and indemnity
costs. The central underlying issue of the case is whether Plaintiff may revert to an all sums
approach to aggregate its unreimbursed loses. The Supreme Court will decide whether all sums
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or pro rata allocation must be used in wake of a pro rata settlement of the primary insurance layer
to aggregate the insured’s unreimbursed loses.

These cases were pending at the time this summary was printed. To confirm
whether the Supreme Court has issued a decision in any of these cases, we invite
you to visit our website at http://www.smithrolfes.com.
THIS IS AN ADVERTISEMENT
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IV.

THE COMMONWEALTH OF KENTUCKY
A.

FREQUENTLY CITED KENTUCKY STATUTES
1.

Automobile Insurance

K.R.S. § 304.9-503
Types of Insurance that Rental Vehicle Agent may Handle at Company Office - Coverage Is
Primary over other Coverage
A rental vehicle agent may sell, solicit, or negotiate insurance at the rental vehicle company
office for insurance that covers the risk of travel, including accident and health insurance,
liability insurance, personal property insurance, roadside assistance, emergency sickness
protection programs, and any other insurance incidental to the rental of a motor vehicle and
approved by the executive director. The rental vehicle insurance will be the primary coverage
over any other coverage which may be available to the renter or authorized driver covering the
loss.
K.R.S. § 304.20-020
Uninsured Vehicle Coverage
No automobile insurance policy shall be issued unless it provides coverage for injuries caused by
the owners or operators of uninsured motor vehicles. An insured shall have the right to reject
such coverage in writing. The term “uninsured motor vehicle” shall be deemed to include an
insured motor vehicle where the liability insurer thereof is unable to make payment with respect
to the legal liability of its insured due to insolvency.
K.R.S § 304.39-010 - K.R.S. § 304.39-220
Personal Injury Protection / No-Fault Coverage
Unless specifically waived by the purchaser of automobile insurance, every purchaser in
Kentucky is entitled to basic reparation payments to be paid without proof of fault for
automobile accident injuries. The maximum amount of benefits to be paid out under the
coverage is $10,000.00 per accident. The amount will be allocated to cover economic losses that
are attributable to: medical expenses, work loss, replacement service loss, survivor’s economic
loss, and survivor’s replacement service loss.
Once the limits of the no-fault coverage have been met, an injured party may pursue a third-party
claim against the tortfeasor. The threshold requirements in order to pursue such a claim are that
the damages either exceed $1,000.00, or that the injury sustained is a permanent disfigurement, a
fracture to the bone, a compound, comminuted, displaced or compressed fracture, loss of a body
member, permanent loss of bodily function, or death.
K.R.S. § 304.39-320
Underinsured Motorist Coverage
A tortfeasor’s liability insurance is the primary coverage and the underinsured motorist coverage
insurance is the secondary or excess coverage. Therefore, UIM coverage is payable only to the
extent that judgment exceeds the tortfeasor’s liability coverage. Kentucky Farm Bureau Mut. Ins.
Co. v. Rogers, 179 S.W.3d 815, 818 (Ky. 2005).
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(1)

Every insurer shall make available upon request to its insureds underinsured
motorist coverage.

(2)

If an injured person agrees to settle a claim with the liability insurer and the
settlement would not fully satisfy the claim for personal injuries so as to create an
uninsured motorist claim, then written notice of the proposed settlement must be
submitted by certified or registered mail to all underinsured motorist insurers that
provide coverage.

(3)

The underinsured motorist insurer then has a period of thirty (30) days to consent
to the settlement or retention of subrogation rights.

(4)

The underinsured motorist insurer is entitled to a credit against total damages in
the amounts of the limits of the underinsured motorist liability policies in all
cases. Nothing, however, including any payments or credits, reduces or affects the
total amount of underinsured motorist coverage available to the injured party.
2.

Negligence, Other Torts and Contribution

K.R.S. § 44.072
Limited Waiver of Sovereign Immunity in Negligence Claims
It is the intent of the General Assembly to preserve the sovereign immunity of the
commonwealth, except in limited situations set forth in the statute. Except as specifically
indicated otherwise, the Board of Claims shall have exclusive jurisdiction to hear claims for
damages against the commonwealth.
K.R.S. § 186.590
Minor’s Negligence Imputed to Person Signing Application or Allowing Him to Drive
Any negligence of a minor under the age of eighteen (18), who has been licensed upon an
application as provided by K.R.S. 186.470, will be imputed to the person who signs the
application and they will be held jointly and severally liable for any damages caused by the
minor’s negligence. Motor vehicle owners who cause or knowingly permit a minor under age
eighteen (18) to drive the vehicle on the highway, or who furnish a vehicle to the minor, will be
jointly and severally liable for the damage caused by the minor.
K.R.S. § 405.025
Parent or Guardian Liable for Willful Damage to Property Caused by Minor
The parent or guardian of any minor, in his care and custody, against whom judgment has been
rendered for the willful marking upon, defacing or damaging of any property, shall be liable for
the payment of that judgment up to an amount not to exceed $2,500.00 and not to exceed
$10,000.00 in a cumulative amount.
K.R.S. § 411.182
Comparative Negligence
Under an action brought for negligence, Kentucky apportions liability for a sustained injury in
relation to each party’s degree of fault. As between the parties, the jury is required determine
how much at fault each party was, and then apportion damages accordingly (i.e. pure
comparative negligence). Comparative negligence will not bar an entire recovery by the
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plaintiff, but will reduce the total amount of the plaintiff’s award in proportion to their degree of
fault.
K.R.S. § 411.186
Assessment of Punitive Damages
In any civil action where claims for punitive damages are included, the jury, or judge if the jury
trial has been waived, shall determine concurrently with all the other issues presented whether
punitive damages may be assessed.
In determining the amount of punitive damages to be assessed, the trier of fact should consider
the following factors:
(1)

The likelihood at the relevant time that serious harm would arise from the
defendant’s misconduct;

(2)

The degree of the defendant’s awareness of that likelihood;

(3)

The profitability of the misconduct to the defendant;

(4)

The duration of the misconduct and any concealment of it by the defendant; and

(5)

Actions by the defendant to remedy the misconduct once it became known to the
defendant.

K.R.S. § 411.190
Obligations of Owner to Persons Using Land for Recreation
An owner of land owes no duty of care to keep the premises safe for entry or use by others for
recreational purposes, or to give any warning of a dangerous condition, use, structure, or activity
on the premises to persons entering for such purposes.
Nothing in this section limits in any way any liability which otherwise exists for willful or
malicious failure to guard or warn against a dangerous condition, use, structure, or activity.
K.R.S. § 411.310
Statute of Repose
(1)

In any product liability action it shall be presumed that the subject product was
not defective if the injury occurred more than five (5) years after the date of sale
to the first consumer or more than eight (8) years after the date of manufacture.

(2)

In any product liability action it shall be presumed that the product was not
defective if the design, methods of manufacture and testing conform to the
generally recognized and prevailing standards or the state-of-the-art in existence
at the time the design was prepared and the product was manufactured.

K.R.S. § 411.310
Presumptions in Product Liability Actions
(1)

In any product liability action, it shall be presumed, until rebutted by a
preponderance of the evidence to the contrary, that the subject product was not
defective if the injury, death or property damage occurred either more than five
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(5) years after the date of sale to the first consumer or more than eight (8) years
after the date of manufacture.
(2)

State of the Art Defense.

K.R.S. § 413.241
Liquor Liability
The consumption of intoxicating beverages, rather than the serving, furnishing, or sale of such
beverages, is the proximate cause of any injury, including death and property damage, inflicted
by an intoxicated person upon himself or another person.
No person holding a permit under K.R.S. 243.030, 243.040, 243.050, nor any agent, servant, or
employee of the person, who sells or serves intoxicating beverages to a person over the age for
the lawful purchase thereof, shall be liable to that person or to any other person or to the estate,
successors, or survivors of either for any injury suffered off the premises including, but not
limited to, wrongful death and property damage.
3.

Insurance Fraud

K.R.S. § 227.220
Duties of State Fire Marshal and Chief State Building Official Relating to Fire Loss
Details actions the State Fire Marshal shall or may take in the event of a fire loss.
K.R.S. § 227.250
Duty of Insurers to Report Losses from Fire, Lightning, Hazardous Materials, Flammable Liquids or
Explosions
Insurers must report to the State Fire Marshal loss or damage caused by fire, lightning, hazardous
materials, and flammable liquids or explosions that occur in or on property insured by the insurer
in a manner prescribed by the State Fire Marshal. The State Fire Marshal may waive the
reporting if, in his discretion, the losses are unimportant due to the small amount involved and to
save time and expense.
K.R.S. § 227.260
Records of Fire Inspections, Investigations and Losses
State Fire Marshal shall keep a record of all fire inspections, investigations and fire losses
occurring in this state and of facts concerning them. The records shall be public except for
limited circumstances.
K.R.S. § 227.370
Inspection of Property by Fire Chief or Other Department Personnel - Inspection and Investigation
Reports
Fire department is authorized to inspect all property for the purpose of ascertaining and causing
to be corrected any conditions likely to cause fire loss, or determining the cause or origin of any
fire loss, or discovering any violation of a law or ordinance relating to fire prevention and
protection.
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K.R.S. § 304.12-230
Unfair Claims Practices Act
This statute imposes duties on insurers on both first-party and third-party insurance claims.
Under the statute, claims are to be paid within thirty (30) days upon notice and proof of claim
unless the insurer is able to demonstrate why the claim cannot or should not be paid. The statute
imposes interest at an annual rate of twelve percent (12%) after the expiration of the thirty (30)
day period. The statute also allows an insured to recover attorneys’ fees for violations of this
statute.
K.R.S. § 304.14-100
Application as Evidence
If the insurer does not furnish a copy of the insurance application to the insured within thirty (30)
days after the insurer has received written demand from the insured, then the application of
insurance is not admissible in evidence in any action between the insured and the insurer that
arises out of the policy.
K.R.S. § 304.14-110
Representations in Applications
All statements and descriptions in any application for an insurance policy will be deemed
representations and not warranties. Misrepresentations, omissions, and incorrect statements will
not prevent a recovery under the policy unless they are fraudulent, material to the acceptance of
the risk or to the hazard assumed by the insurer, or if the insurer in good faith would not have
issued the policy, issued it at a different premium rate, not have issued a policy in as a large
amount, or would not have provided coverage for the hazard resulting in the loss if insurer had
been informed of the true facts.
K.R.S. § 304.14-270
Forms for Proof of Loss Furnished
Upon written request by any person claiming to have a loss under any insurance contract, the
insurer must provide forms of proof of loss to the insured. The insurer has no responsibility or
liability for the completion of the proof of loss forms.
K.R.S. § 304.14-280
Claims Administration not Waiver
Acknowledgment of the receipt of notice of loss or claim under the insurance policy, furnishing
forms for reporting a loss or claim and receiving any such forms or proofs completed or
uncompleted, investigating any loss or claim or engaging in negotiations for a possible
settlement of a loss or claim, and making advance or partial payments under insurance policies,
does not constitute a waiver of any provision of a policy or of any defense the insurer may assert.
K.R.S. § 304.20-160
Power of Authorized Agency to Require Insurer to Furnish Information Concerning Fire Loss
An authorized agency may require an insurer to release information or evidence in the insurer’s
possession deemed important to the investigation of a fire loss of suspicious origin. Such
information may include, but is not limited to:
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(1)

Pertinent insurance policy information pertaining to such fire loss and any
application for such a policy;

(2)

Policy premium payment records;

(3)

History of previous claims made by the insured;

(4)

Material relating to such loss or potential loss.

Furthermore, when an insurer has reason to believe a fire loss may be of other than accidental
cause, the insurer shall notify, in writing, an authorized agency.
Any insurer, or person acting in its behalf, or authorized agency who in good faith releases
information in compliance with this section, shall not be held civilly or criminally liable.
K.R.S. § 304.47-060
Immunity for Cooperation with Law Enforcement
Under this statute an insurer is immune from civil liability if it notifies law enforcement
authorities of suspected insurance fraud.
K.R.S. § 304.47-080
Special Investigative Units
All insurers licensed in Kentucky must have a special investigative unit to investigate possible
insurance fraud. The unit may be staffed either by employees of the insurer or individuals
specifically contracted by the insurer to investigate.
4.

Miscellaneous Statutes

K.R.S. § 304.1-090
“Principal Office” Defined
This statute defines “principal office” as the office from which the general affairs of the insurer
are directed or managed.
K.R.S. § 304.14-060
Insurable Interest, Property
“Insurable interest” means any actual, lawful, and substantial economic interest in the safety or
preservation of the subject of the insurance free from loss, destruction, or pecuniary damage or
impairment. Contracts of insurance of property or of any interest in or arising from property are
only enforceable for the benefit of those who have an insurable interest in the things insured at
the time of the loss.
K.R.S. § 304.14-360
Construction of Policies
Every insurance contract will be construed according to the entirety of its terms and conditions
as set forth in the policy, and as amplified, extended, or modified by any rider, endorsement, or
application attached to and made a part of the policy.
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K.R.S. § 304.14-380
Venue of Suits Against Insurers
Suits based on causes of action against an insurer upon an insurance contract must be brought in
the county where the cause of action arose or in the county where the policy holder resides.
K.R.S. § 304.20-050
Arbitration Provision Not Binding
A provision agreeing to arbitrate any or all disputes contained in an automobile liability or motor
vehicle liability insurance policy delivered, issued for delivery or renewed in Kentucky, is not
binding upon the named insured or person claiming under him.
K.R.S. § 342.690
Exclusiveness of Workers’ Compensation Remedy
If an employer secures payments of Workers’ Compensation for his employees, the liability of
the employer shall be limited to such Workers’ Compensation payments and shall be exclusive
and in place of all other liability.
K.R.S. § 405.025
Parent or Guardian Liable for Willful Damage to Property Caused by Minor
The parent or guardian of any minor, in his care and custody, against whom judgment has been
rendered for the willful marking upon, defacing or damaging of any property, shall be liable for
the payment of that judgment up to an amount not to exceed $2,500.00 and not to exceed
$10,000.00 in a cumulative amount.
K.R.S. § 411.182
Allocation of Fault in Tort Actions - Award of Damages - Effect of Release
In tort actions when more than one party is at fault, the court will instruct the jury to answer
interrogatories, and if no jury, will make findings indicating the amount of damages each
claimant would be entitled if contributory fault is disregarded, and the percentage of total fault of
all parties. In determining the percentage of fault, the trier of fact will consider the nature of the
conduct of each party at fault and the extent of the causal relation between the conduct and the
damages claimed and the court will also determine the award of damages to each claimant in
accordance with the findings and determine and state in the judgment each party’s equitable
share of the obligation to each claimant. A release, covenant not to sue, or other agreement
between the claimant and a liable person, will discharge the liable person from all liability for
contribution but will not discharge the liability of other liable persons unless it so provides and
the claim of the releasing person against other persons will be reduced by the released persons’
equitable share of the obligation.
K.R.S. § 411.184
Definitions - Punitive Damages - Proof of Punitive Damages
Punitive damages include exemplary damages and are damages other than compensatory and
nominal damage. They are awarded to punish and to discourage the defendant and others from
similar conduct in the future. The plaintiff must prove by clear and convincing evidence that the
defendant acted toward the plaintiff with oppression, fraud, and malice. Punitive damages will
not be assessed against a principal or employer for the act of an agent or employee unless they
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authorized, ratified, or should have anticipated the conduct. Punitive damages are not available
for a breach of contract.
K.R.S. § 411.188
Collateral Source Payment Rule
Collateral source payments, except life insurance, the value of any premiums paid by or on
behalf of the plaintiff for same, and known subrogation rights shall be an admissible fact in any
civil trial.
K.R.S. § 413.120
Actions to be Brought within Five (5) Years
The following actions shall be commenced within five (5) years after the cause of action
accrued:
(1)

An action upon a contract not in writing, express or implied.

(2)

An action for personal injuries suffered by any person against the builder of a
home or other improvements. This cause of action shall be deemed to accrue at
the time of original occupancy of the improvements which the builder caused to
be erected.
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B.

KENTUCKY STATUTES OF LIMITATIONS

Claim Type/Section

Statute Period

Assault and Battery
K.R.S. § 413.140

One year from the date of assault and battery.

O
N
E

Bodily Injury Claims
Other than from
Automobile Accidents
K.R.S. § 413.140

One year from the date of injury. This statute applies to injuries
caused by acts of negligence as well as those caused by
intentional acts. This statute does not apply to bodily injuries
stemming from automobile accidents.

Y
E
A
R

Loss of Consortium
K.R.S. § 413.140

One year from the date of the incident.

Medical Malpractice
K.R.S. § 413.140

One year from the time the injury is first discovered or in the
exercise of reasonable care should have been discovered. Any
action must still be commenced within five years from the date
the alleged act of negligence occurred.

Malicious Prosecution
K.R.S. § 413.140

One year from the date of the incident.

Libel, Defamation, or
Slander
K.R.S. § 413.140

One year from the date of the incident.

Wrongful Death
K.R.S. § 413.180

If a person dies before the expiration of the applicable statute of
limitations, the action may still be brought by their personal
representative so long as it is commenced within one year of the
appointment of the representative.

Product Liability
K.R.S. § 413.140

One year from the date of the bodily injury.
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Claim Type/Section

Statute Period

Bodily Injuries from
Automobile Accident
K.R.S. § 304.39–230

Two years from the date of the accident or two years from the
date of the last no-fault payment. Survivors and beneficiaries of a
decedent have two years to make a claim for wrongful death.

Damage to Personal
Property
K.R.S. § 413.125

Two years from the date of injury or damage.

Claim Type/Section

Statute Period

Product Liability
K.R.S. §355.2-725

Four years from when the breach occurs, regardless of the
aggrieved party’s lack of knowledge of the breach if brought
under a theory of breach of warranty.

T
W
O
Y
E
A
R
S

F
O
U
R
Y
E
A
R
S
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Claim Type/Section

Statute Period

Breach of Contracts
Not in Writing
K.R.S. § 2305.10

Five years from the date the contract was breached.

F
I
V
E

Trespass on Real or
Personal Property
K.R.S. § 413.120

Five years from the date of injury or damage.

Y
E
A
R
S

Fraud
K.R.S. § 413.120

Five years from the date the fraud was discovered, but per
K.R.S. § 413.130 no more than ten years after the date the fraud
was perpetrated.

Intentional Infliction of
Emotional Distress
K.R.S. § 413.120

Five years from the date of the incident.

Bodily Injury Claims
Against the Builder of
a Home or a Person
Making Improvements
to a Home
K.R.S. § 413.120

This cause of action accrues at the time of original occupancy of
the home, or occupancy after the improvements in question were
made.

Statutory Claims
K.R.S. § 413.120

This applies to all claims for liability based upon a statute where
no statute of limitations is provided by statute.

Bad Faith
K.R.S. § 413.120(7)

Five years from the alleged act of bad faith.
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Claim Type/Section

Statute Period

Breach of Written
Contracts
K.R.S. § 413.090

Fifteen years from the date of the breach.

Claims of Minors and
Incompetents
K.R.S. § 413.170

The statute of limitations does not begin to run until the minor
reaches the age of majority or the incompetent plaintiff becomes
competent.
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SIGNIFICANT KENTUCKY COURT DECISIONS
1.

Supreme Court Decisions
a.

Insurance Coverage Decisions

Samons, Administratrix v. Kentucky Farm Bureau Mut. Ins. Co., 2011-SC-414-DG (Sept. 26,
2013)
http://opinions.kycourts.net/sc/2011-SC-000414-DG.pdf
Basic Reparation Benefits
Injured pedestrian was struck by a non-insured vehicle being test-driven by an insured driver.
The trial court granted injured basic reparation benefits (BRB) payable from driver-tortfeasor’s
insurer. The appellate court reversed, concluding that statutory language of K.R.S.304.39-050(1)
relieved tortfeasor’s insurer since the source of BRB is the security covering the vehicle at the
time of the accident. The Supreme Court reversed, proscribing to a broader view of the statutory
definition of the source of the security for the vehicle. The insured driver, carrying required
coverage under Kentucky Motor Vehicle Reparations Act, provided the security for the vehicle
at the time of the accident, thus, enacting the intent of the legislation and entitled the injured
pedestrian to be paid BRB by the driver-tortfeasor’s insurer.

State Farm Mutual Automobile Insurance Company v. Baldwin, and Reynolds v. Safeco
Insurance Company of Illinois, 373 S.W.3d 424, Nos. 2010–SC–000144–DG, 2010–SC–
000665–DG. (Ky. 2012).
http://opinions.kycourts.net/sc/2010-SC-000144-DG.pdf
Impact Requirements of Uninsured Motorist Coverage
Plaintiffs sought uninsured motorist (UM) coverage for hit-and-run accidents through their
automobile insurance policies after sustaining injuries in separate highway incidents after objects
came loose from unidentified vehicles and collided with their vehicles. The Supreme Court held
that the “strike” and “hit” requirements in Plaintiff’s UM clauses are satisfied if the uninsured
vehicle, or an integral part of it, makes physical contact with the insured's vehicle; or if the
uninsured vehicle exerts force upon an intermediate object, which then makes physical contact
with the insured's vehicle in a chain-reaction accident.
b.

Premises Liability Decisions

Dick’s Sporting Goods, Inc. v. Betty C. Webb, 2011-SC-000518-DG (Nov. 21, 2013)
http://opinions.kycourts.net/sc/2011-SC-000554-DG.pdf
Open and Obvious Doctrine: McIntosh Applicability
Patron became injured when she slipped on tile in an attempt to avoid a puddle of water between
wet floor mats in the front of the store. Patron sued store claiming negligent maintaining of
premises. Trial court granted summary judgment to store because the condition of the floor was
open and obvious; the appellate court reversed in light of Kentucky River Medical Ctr. V.
McIntosh, 319 S.W.3d 385 (Ky. 2010). The Supreme Court granted discretionary review and
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determined the McIntosh holding was inapplicable. The patron was not injured as a result of the
alleged open and obvious hazard: the puddle of water between the floor mats. The injury
occurred because the patron slipped on a tile; the wet condition of which was not known or
obvious. Since the McIntosh analysis was unnecessary, the court applied the reasonable care
standard and found the store had an affirmative duty to maintain the premises in a reasonably
safe condition, thus, the summary judgment holding that the store owed no duty to patron was
improper. The court affirmed and remanded for further proceedings.
Shelton v. Kentucky Easter Seals Society, Inc., 2011-SC-000554-DG (Nov. 21, 2013)
http://opinions.kycourts.net/sc/2011-SC-000518-DG.pdf
Open and Obvious Doctrine: McIntosh Clarification
Patient’s wife was injured when she became entangled in wires strung along patient’s bed and
fell. Trial court granted summary judgment to hospital reasoning there was no duty to patient’s
wife because the wires were open and obvious; the appellate court twice affirmed after an initial
remand by the Kentucky Supreme Court in light of the holding in Kentucky River Medical
Center v. McIntosh, 319 S.W. 3d 385 (Ky. 2010). The court explained the issue decided in
McIntosh holds the existence of an open and obvious hazard is a legal question of duty for the
court, not a factual question of fault. The court found that the hospital owed patient’s wife a duty
of reasonable care under her status as an invitee, licensee, or trespasser. In order to determine
duty, the court set out the following analysis: (1) along with the Defendant’s general duty of
care, the Defendant’s duty is outlined by the relationship between the parties, (2) was the duty
breached; and (3) is the Defendant’s liability limited to some degree by the Plaintiff’s
comparative negligence? Distinguishing this holding with the holding in Dick’s Sporting Goods
v. Webb, 2011-SC-000518 (November 21, 2013), the court reached a different conclusion in this
case, because the wires were clearly open and obvious, patient’s wife was subjectively aware of
this risk, and a reasonable person would recognize this risk. However, the court reversed and
remanded to resolve the issue of material fact regarding whether the hospital fulfilled its duty of
reasonable care to patient’s wife.
c.

Other Significant Decisions

Fort Mitchell Country Club v. Lamarre, 394 S.W.3d 897 (Ky. 2012)
http://caselaw.findlaw.com/ky-supreme-court/1618990.html
Dram Shop Act
The LaMarres had dinner with the Plummers at Fort Mitchell Country Club. While at dinner, the
couples consumed alcoholic beverages. Following dinner, the four left the Club on a golf cart
driven by Mr. Plummer. At a point during the ride, Mr. LaMarre fell from the golf cart, and
sustained injuries for which he sued the Club. The Court held there was a “total absence” of
evidence that Mr. Plummer was intoxicated while at the Club, so that “a reasonable
person…should know that the person served is already intoxicated at the time of the serving.”
The critical language of the statute protecting the Club does not deal with the actual intoxication
of a patron, but whether a “reasonable person” should know that the person being served alcohol
is intoxicated. Therefore, in the absence of proof that any Club server knew that Mr. Plummer
was intoxicated while serving him, the Supreme Court was unwilling to hold the Club liable.
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Osborne v. Keeney, et al., and Keeney v. Osborne, et al., Nos. 2010-SC-000397-DG, 2010-SC000430—DG (Ky. 2012)
http://opinions.kycourts.net/sc/2010-SC-000397-DG.pdf
Emotional Distress Suits – The Physical Impact Rule
Plaintiff filed legal malpractice action against her former attorney for failing to file a tort suit
within applicable limitations period. Plaintiff suffered no physical injuries from the underlying
incident, but was emotionally unstable as a result and received treatment for an extended period
of time. Following jury trial, the Jefferson Circuit Court entered judgment of over $5 million
against attorney. The appellate court vacated the damages for pain and suffering because there
was no physical impact. The Court held that the physical impact rule is no longer the threshold
standard in Kentucky law for claims involving emotional distress. The rule now requires that a
Plaintiff must show that the Defendant was negligent and that the Plaintiff suffered mental stress
or an emotional injury, acknowledged by medical or scientific experts, that is greater than a
reasonable person could be expected to endure given the circumstances. The Court also held, on
an issue of first impression, lost punitive damages from an underlying cause of action are not
recoverable from the attorney against whom a malpractice claim is brought.

State Farm Mut. Auto. Ins. Co. v. Hodgkiss-Warrick, 399 S.W. 3d 425 (Ky. 2013)
http://opinions.kycourts.net/sc/2011-SC-000266-DG.pdf
Conflict of Law: Regular-Use Exclusions
Insured, a Pennsylvania resident and passenger, was injured in a motor vehicle accident in
Kentucky while her daughter was driving. Insured’s daughter did not have enough liability
coverage to compensate insured, resulting in insured seeking UIM coverage from her own PAbased policy. Insurer denied claim based on “resident relative” exclusion since insured’s
daughter resided with insured. The Supreme Court ruled that unlike mandatory automobile
liability coverage, Kentucky has no comparable public policy regarding UIM coverage, and thus
any purchase of UIM coverage agreed to by the parties is governed by contract law. Absent
Kentucky public policy exclusion, the injured is subject to Pennsylvania law and is not entitled to
UIM coverage due to the policy “resident relative” exclusion.

Wehr Constructors, Inc. v. Assurance Co. of America, 384 S.W.3d 680 (Ky. 2012)
http://opinions.kycourts.net/sc/2012-SC-000221-CL.pdf
Anti-Assignment Clauses
Hospital’s insurance policy included a provision requiring Assurance’s written consent for the
Hospital to assign its rights. The Hospital contracted with Wehr Constructors Inc. (Wehr) for a
project. After work was completed, a portion of the new construction was damaged. Assurance
denied the Hospital’s claim. Wehr and the Hospital had a dispute over their contract and settled
out of court. As part of the settlement, the Hospital assigned to Wehr any claim or rights the
Hospital had against Assurance arising out of the insurance policy. Wehr brought suit against
Assurance seeking to recover payment due under the policy. Assurance argued that because it
had not consented to the assignment of the Hospital’s claim to Wehr, the assignment was
unenforceable.
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The Court held the anti-assignment clause to be unenforceable as against public policy.
Following the majority of states, the court held that an anti-assignment clause in an insurance
policy is enforceable prior to an occurrence of a covered loss, but is not enforceable after the
occurrence. The court’s rationale was that after the loss occurs, the insurer’s risk cannot be
increased by a change in the party to whom payment is owed. An assignment after the loss is
simply a transfer of the right to a claim for money.

2.

Appellate Court Decisions
a.

Insurance Coverage Decisions

Metropolitan Direct P&C Ins. Co. v. Moore, No. 2011-CA-001045-MR (Ky. Ct. App. March 15,
2013)
http://opinions.kycourts.net/coa/2011-CA-001045.pdf
Non-Owned Automobile Coverage
The court vacated the trial court’s order of summary judgment. At issue was whether
Metropolitan’s policyholder’s daughter was covered when she was involved in an accident while
driving her boyfriend’s car. Metropolitan’s policy covered “an automobile which is not owned
by, furnished to, or made available for regular use to you or any resident in your household.” At
the time of the accident, the daughter spent a considerable time at her boyfriend’s, and kept
possessions and maintained a room at both of her parents’ homes. Additionally, she had her own
car, but drove her boyfriend’s car on the weekends. Whether she was a resident of her father’s
home, and whether the car she was driving was a non-owned vehicle were not legal issues.
Because of the various inferences that could be drawn from the facts, both issues must be
decided by a trier of fact.

Pryor v. Colony Insurance, 2012-CA-000227 (Ky. Ct. App. Feb. 1, 2013)
http://opinions.kycourts.net/coa/2012-CA-000227.pdf
Exclusion of Commercial General Liability Policy
Plaintiff’s decedent was moving timber when the machine he was operating rolled over and
tragically took his life. Both parties agreed he was not an employee of the farm he was hauling
for. His wife brought a suit against the farm and their insurer. The appellate court held that the
language in the CGL policy precluding coverage for liability arising out of injuries to employees,
and the language in the endorsement broadening the exclusion by barring coverage to anyone
performing duties related to the conduct of the insured’s business, supported entry of summary
judgment on claims related to the death of Pryor who was hauling timber for the insured.

Ward v. Nationwide Mut. Ins. Co., NO. 2012-CA-000809-MR (Ky. Ct. App. Sept. 13, 2013)
http://opinions.kycourts.net/coa/2012-CA-000809.pdf
Public-Policy Exception to Conflict-of-Law Test
Insured, a Virginia resident, was involved in an automobile accident in Kentucky when
tortfeasor, a Kentucky resident, collided with insured. Tortfeasor’s liability insurer settled claim
with insured and insured’s UIM carrier elected to waive subrogation rights. Insured brought
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action against UIM carrier for denying UIM benefits. UIM carrier argued tortfeasor was not an
underinsured motorist because insured’s policy, consistent with Virginia statutory law, allowed
UIM benefits were only available if tortfeasor’s liability policy amount is less than insured’s
UIM policy amount. In this case, the amounts were equal, and applying the “most significant
relationship test” set out in Poore v. Nationwide Mt. Ins. Co., 208 S.W. 2d 269 (Ky. App. 2006),
Virginia law applied. The appellate court held the “most significant relationship” test was
appropriate except when the choice of law violated Kentucky public policy. Citing Virginia’s
narrow view of UIM coverage was abandoned in Kentucky for the broad view in 1988, the Court
concluded the UIM carrier’s set-off provision was contrary to Kentucky public policy and
reversed the Circuit Court’s order and remanded for further proceedings.
Frazier v. Kentucky Farm Bureau Mut. Ins. Co., 2012-CA-001361-MR, 2013 WL 5524132 (Ky.
Ct. App. Oct. 4, 2013) (unpublished).
http://opinions.kycourts.net/coa/2012-CA-001361.pdf
Suit Limitation Provision
Plaintiff attempted to intervene as Plaintiff in the action of her husband for a fire loss to a mobile
home on October 31, 2009, based on the assertion that she and her husband both owned the mobile
home and had an interest in the litigation. Plaintiff’s action was brought on October 29, 2010; his
wife moved to intervene on April 2, 2012. The insurer argued that Plaintiff’s wife’s motion should
be denied, because she failed to bring her action within 1 year of the loss. The lower court granted
the motion to intervene, and the insurer moved to dismiss her claims for violating the 1-year suit
limitation provision in the policy. The trial court granted the motion, reasoning that the word
“action” in the policy was synonymous with the term “claim” and that Plaintiff’s wife therefore
failed to make her claim within one year pursuant to the terms of the policy.
The question raised by the appeal is whether the terms “action” and “claim” are synonymous.
The court looked to the dictionary for the plain meaning of the words, and determined that it did
appear that the words constitute two different concepts; an “action” is the actual lawsuit and a
“claim” is the right that is being sought through the filing of the lawsuit. Therefore, it held that
the circuit court erred in holding that the two terms were synonymous. However, while not an
issue on appeal, the court determined under a de novo standard, that Plaintiff’s wife was not an
insured under the mobile home policy, because she was not listed as a named insured on the
declaration page; only her husband was listed. Additionally, at the time of loss, neither Plaintiff
nor his wife were living in the home, but were renting it to a third party. Therefore, because
Plaintiff’s wife was not living in the mobile home with her husband (the named insured) at the
time of the loss, she could not be considered an insured and she could not make a claim under the
policy. Accordingly, the circuit court properly dismissed Plaintiff's wife’s intervening complaint,
albeit for a different reason.

Sparks v. Trustguard Ins. Co., 389 S.W.3d 121 (Ky. Ct. App. Dec. 12, 2012)
http://statecasefiles.justia.com/documents/kentucky/court-of-appeals/2011-ca-001119mr.pdf?ts=1355497362
De Facto Coverage
Trustguard insured owned a 2002 Camaro, including underinsured motorist (UIM) coverage for
King and family members. Plaintiff, a longtime companion of the insured, was driving the
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Camaro and was injured by an uninsured motorist. Under the terms of the policy, Sparks did not
meet the definition of family member and, thus, was not covered under King’s policy. However,
she went forth with the claim asserting that she, not the insured, had always been the owner of
the Camaro. Her claim was rejected and she was force to bring the underlying suit. In short, her
claim was based on trying to enforce the contract against Trustguard as it was written. The trial
court granted summary judgment in favor of Trustguard and this appeal followed. The appellate
court held that trial court did not err in declining to impute her into coverage under the policy on
basis of her claim of that she was a “de facto insured.” Neither did her arguments of estoppel,
reasonable expectations, illusory coverage, and public policy provide a basis for reserving entry
of summary judgment for insurance company.
b.

UM/UIM Decisions

Chaney v. Safe Auto Inc. Co., No. 2012-CA-000462-MR (Ky. Ct. App. Aug. 2, 2013)
http://opinions.kycourts.net/coa/2012-CA-000462.pdf
Defining Motor Vehicle for Construction Equipment Regarding UIM
Administrators of deceased’s estate brought an action against tortfeasor, tortfeasor’s employer,
and deceased’s UIM carrier. In action against UIM carrier, administrators argued policy
language excluding the wheel loader as a “motor vehicle” did not apply. The trial court found
that, though the loader is clearly construction equipment, nowhere is it explained what makes a
vehicle impractical for use on the highways. UIM carrier filed for summary judgment asserting
that the vehicle being driven by tortfeasor at the time of the accident was not a “motor vehicle”
under either Kentucky law or their policy. The trial court granted UIM carrier’s motion for
summary judgment. The appellate court agreed with the trial court's analysis. The vehicle is
designed to carry heavy loads for short distances per the manufacturer. Consequently, the
vehicle can be operated at only about twenty-five miles per hour. It is not a vehicle to transport
passengers nor is it an over-the-road vehicle to haul property. It is a piece of construction
equipment which is slow moving and clearly falls within the exceptions to KRS 304.39–020(7).
The Court affirmed the decision of the trial court.

Elam v. Smith, No. 2012-CA-000402-MR (Ky. Ct. App. Aug. 23, 2013)
http://opinions.kycourts.net/coa/2012-CA-000402.pdf
Bifurcation of Claim
Employee, a car dealership salesman, brought action against test-driver, tortfeasor, employer’s
UIM carrier, and employee’s private UIM carrier for injuries sustained after automobile accident
as a passenger during a test drive. Upon settlement with tortfeasor’s liability insurer, employer’s
UIM carrier substituted payment and preserved subrogation rights. Despite employee’s
objection, the trial court, sua sponte, bifurcated employee’s tort claims against test-driver and
tortfeasor from the contractual claims he brought against employer’s UIM carrier and
employee’s private UIM carrier. After two days of trial, with test-driver and tortfeasor as the
sole Defendants, jurors assigned all fault for the accident to tortfeasor, and awarding past
medical expenses and lost, but no future medical expenses or past, present and future pain and
suffering. On appeal, employee argued that (1) the trial court should not have sua sponte
bifurcated; (2) he was erroneously prohibited from showing the jury his cross-examination of
expert testimony in a separate workers' compensation action; (3) the trial court should have
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granted his motion for partial summary judgment against employer’s UIM carrier for lost wages;
and (4) the jury's award of damages was inadequate.
The appellate court determined that the trial court correctly bifurcated the contract claims from
the issue of tort liability. Neither UIM carriers caused the accident and assumed active roles in
this litigation only after a decision about causation had been made and the focus turned to who
was going to pay the damages awarded. Further, due to the antagonistic claims of the tortfeasor,
it was critical that the issue of tort liability be resolved before considering the issue of liability
for payment. As to employee’s second, third and fourth claims, the Court determined that the
omission of cross-examination was correct because the expert never stated he relied on the
reports in contention in arriving at his expert opinion; the denial of a summary judgment motion
was not properly before the Court; and lastly, the appellate court affirmed the amount of
damages awarded concluding the testimony provided by employee was contradictory and the
jury was not wrong because they did not believe that testimony.

Moneyham v. State Farm, No. 2011-CA-002073-MR (Ky. Ct. App. March 29, 2013).
http://opinions.kycourts.net/coa/2011-CA-002073.pdf
Primary Residence for UM/UIM Coverage
The appellate court affirmed the trial court’s ruling that Plaintiff was not entitled to uninsured or
underinsured (UM/UIM) motorist coverage. Plaintiff claimed entitlement to UM/UIM coverage
from two separate accidents in which he was a passenger. He sought coverage from three
separate insurance policies issued to his wife, and/or her parents. All policies had similar
language and allowed a relative of the named insured to receive coverage if the individual is
related to the named insured by marriage or blood and primarily resides with the named insured.
Plaintiff claimed he primarily lived with both his wife and her parents in separate residences.
However, the lower court found he primarily resided with his wife. Therefore he was not entitled
to any UM/UIM coverage under his wife’s parents’ policies. His wife did not purchase UM/UIM
coverage, so he could not receive coverage under her policy.

Riggs v. State Farm Mutual Auto. Ins. Co., No. 2012-CA-000354-MR (Ky. Ct. App. July 19,
2013)
http://162.114.92.72/COA/2012-CA-000354.pdf
Reasonableness of Time Limitation Provisions
While on duty as a police officer, Plaintiff was injured in an automobile accident. His vehicle
was insured by State Farm and the policy included UIM coverage. Almost two years after the
accident, Plaintiff filed suit against the tortfeasor as well as a claim against State Farm for his
UIM benefits. The lower court granted summary judgment in favor of State Farm because the
claim was contractually time barred. The issue before the court was the reasonableness of the
limitation provision in the insurance contract that required any claim for UIM benefits to be
brought within two years of the injury or last BRB paid. The appellate court held the provision
unreasonable because the time limitation should follow the contractual statute of limitations of
fifteen years, not the tort statute of limitations of two.
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Progressive Max Ins. Co. v. Jamison, No. 2011-CA-001127-MR, 2001-CA-001187-MR (Ky. Ct.
App. July 19, 2013)
http://opinions.kycourts.net/coa/2011-CA-001127.pdf
BRB and Subrogation Set-off
Insured brought negligence action against tortfeasor and cross-claim against UIM insurer for
UIM benefits. Insured and tortfeasor’s liability insurer, settled negligence claim. Insured’s UIM
insurer elected to preserve subrogation rights in accordance with Coots procedure, paid
settlement on behalf of tortfeasor, brought cross-claim against tortfeasor. The jury trial on
insured’s cross claim against UIM insurer returned verdict in favor of insured. After verdict,
UIM insurer moved to set-off award by the already-made BRB payment per K.R.S. 304.39060(2)(a) and tortfeasor’s liability policy limits per K.R.S. 304.29-320. The UIM insurer
additionally sought judgment for the amount of preserved subrogation right and remaining award
to insured, minus set-off. The circuit court summarily rejected UIM insurer’s motions. The
appellate court reversed the trial court’s rejection of UIM insurer’s set-off holding BRB
payments did not constitute “uncompensated damage” and would otherwise allow a doublerecovery, and UIM insurer’s liability was limited to damages over and above the tortfeasor’s
liability policy limit. Additionally, the appellate court held UIM insurer did not fail to follow
procedure by requesting award of cross-claim because the trial court did not address the claim in
the verdict, and awarded UIM insurer subrogation rights remaining award sought from tortfeasor.
c.

No-Fault/PIP Decisions

Cole v. Fagin, et al., No. 2012-CA-000797-MR (Ky. Ct. App. April 19, 2013)
http://statecasefiles.justia.com/documents/kentucky/court-of-appeals/2012-ca-000797mr.pdf?ts=1366380183
PIP Payments or Med Pay Payments
Plaintiff was involved in an automobile accident on July 1, 2009. Plaintiff received $3,976.57
from Grange for her accrued medical expenses; the last payment was on October 22, 2009.
Grange claimed these payments were Med Pay payments, while Plaintiff claimed they were PIP
payments. Plaintiff filed suit on October 13, 2011, two years after the accident but two years
before the last medical expense payment. The Motor Vehicle Reparations Act statute of
limitations relating to unpaid claims for PIP, and statute of limitations relating to tort claims
provides that the statute of limitation either begins with the date of the claimant’s injury or with
the date the claimant receives her last PIP payment, whichever is later. (KRS 304.90 et seq. and
KRS 304.39-230(6)). The appellate court reversed the lower court’s ruling that Cole’s claim was
untimely and determined that PIP coverage must precede Med Pay coverage.

Medlin v. Progressive Direct Ins. Co., No. 2011-CA-002258-MR (Ky. Ct. App. April 5, 2013)
http://opinions.kycourts.net/coa/2011-CA-002258.pdf
Payment of PIP Benefits
Plaintiff filled out an application to receive PIP benefits from Progressive. After Progressive
refused to pay Plaintiff directly he filed suit, arguing that Progressive should pay his PIP benefits
to him directly. Progressive argued that the only requirements set forth in the Motor Vehicle
Reparations Act (MVRA) are for it to either reimburse the insured for money spent out of pocket
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or to pay the medical providers directly. Plaintiff was offered three ways to receive his PIP
payments. He could have Progressive pay his medical provider directly, reimburse him for
money spent on medical expenses, or issue him a check made payable to him and his medical
provider. The first two options are included in the MVRA and the third was by agreement
between the parties. The court stated that the MVRA does not expressly offer the option for
payments directly to the insured, however it does not exclude that option. If an insurer wants to
offer the direct payment option it can do so by agreement.

Beaumont v. Muluken, 2012-CA-000660-MR, 2013 WL 3237216 (Ky. Ct. App. June 28, 2013)
(unpublished).
http://statecasefiles.justia.com/documents/kentucky/court-of-appeals/2012-ca-000660mr.pdf?ts=1372428139
Statute of Limitations
The Plaintiff was injured when another driver ran a stop sign and collided with her vehicle. She
received personal injury protection (PIP) benefits under policy with Cincinnati Insurance,
beginning in May 2008. In July 2010, Plaintiff’s attorney wrote to Cincinnati Insurance, asking
for the date of the last PIP payment. Cincinnati Insurance responded by letter that its records
showed a final payment in 2009. Within two years of that payment date, Plaintiff filed a
complaint, seeking damages for injuries arising from the automobile accident. The Defendant
argued that the action was untimely, and produced a PIP exhaustion letter from Cincinnati
Insurance, enclosing partial payment for a bill. The letter stated that the payment represented the
remaining balance in Beaumont's PIP coverage. Cincinnati Insurance’s records showed that the
check sent was the reissue of a check originally sent earlier. The circuit court entered an order
granting summary judgment to the Defendant based on expiration of the statute of limitations
and dismissed the action with prejudice.
On appeal, the appellate court held that a claimant receiving personal injury protection benefits
cannot rely upon the assertion, even if mistaken, by the PIP insurer for the last date of PIP
payment upon which to calculate the statute of limitations. The Court rejected appellant’s
contention that the two-year period for the statute of limitations should be calculated from the
date that the bank honors the check, because that is the date the funds were technically depleted.
The Court held that to do so would overturn well established precedent that the date the PIP
provider issued the check is the date the PIP provider ‘made’ the payment.
d.

Other Significant Decisions

Beams v. New Hart Co. Health Care, LLC, No. 2012-CA-000581-MR (Ky. Ct. App. May 3,
2013)
http://statecasefiles.justia.com/documents/kentucky/court-of-appeals/2012-ca-000581mr.pdf?ts=1367589713
Oral Settlement Agreements
Plaintiff brought suit over an injury sustained on its property. Five days prior to trial the parties
engaged in a settlement conference. Final settlement was reached by way of an oral agreement,
which was memorialized on the record in open court by the parties’ verbal assent. After entering
into the oral agreement, Plaintiff declined to sign the written settlement documents. Defendant
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filed a motion to enforce the settlement agreement, which was sustained by the circuit court. The
appellate court affirmed the lower court’s decision that the parties entered into an enforceable
contract. The court held that oral settlements acknowledged in open court and on the record in
the midst of a civil proceeding are enforceable. A settlement agreement is essentially a contract
subject to the rules of contract interpretation.
Bridgefield Casualty Insurance Company, Inc. v. Yamaha Motor Manufacturing Corporation of
America, 385 S.W. 3d. 430 (Ky. Ct. App. Oct. 26, 2012)
http://opinions.kycourts.net/coa/2011-CA-000684.pdf
Subrogation Rights Statute of Limitations
Trial court did not err in granting summary judgment on workers’ compensation insurer’s claim
for statutory and common law subrogation based on product liability theories of negligent
design; negligent manufacturing; and breach of express and implied warranties arising from
Yamaha’s distribution of an allegedly defective product for which insurer had paid compensation
benefits. Court of appeals held that because insurer’s rights were strictly derivative of claims its
insured could pursue, trial court properly applied the same one-year statute of limitations as
would be applicable in a direct action by insured. Neither the discovery rule nor the equitable
estoppel doctrine operated to toll statute of limitations because insured’s injuries and the
product’s potential role in causing the accident were immediately evident from the accident
itself. Dismissal of breach of warranty claims was affirmed on basis that there was no privity of
contract or “buyer-seller relationship” between insurer and Yamaha.
Carberry v. Golden Hawk Transp. Co., 402 S.W.3d 556, 558 (Ky. Ct. App. 2013).
http://opinions.kycourts.net/coa/2011-CA-000269.pdf
Negligent Hiring and Retention
An assault victim who was assaulted by long-haul trucker in a motel parking lot brought an
action against the trucker's employer for negligent hiring and retention and negligent training and
supervision. The trial court granted summary judgment to the trucking company and dismissed
all claims against it, noting that the negligent hiring and retention claim required proof that the
employer knew or reasonably should have known that an employee was unfit for the job for
which he was employed, and the employee's placement or retention at that job created an
unreasonable risk of harm to the Plaintiff. Based on the employer’s affidavit that the trucker’s
background check was clean, and “no propensity towards violence was indicated,” the court
noted that even if additional discovery revealed the trucker had been violent, the Plaintiff could
not prove that his continued employment by the company placed Plaintiff at an unreasonable risk
of harm. The trial court said the two met as ordinary citizens, and the trucking company could
not have foreseen that the trucker would assault someone and that his continued retention did not
put him in a special position to inflict harm.
On appeal, the appellate court affirmed the judgment. The court reiterated the standards for
negligent hiring and retention, and stated that the trucker did not assault the Plaintiff in
furtherance of his employer’s interests.
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Carroll v. Wright, et al., No. 2012-CA-000787-MR (Ky. Ct. App. April 5, 2013)
http://opinions.kycourts.net/coa/2012-CA-000787.pdf
Negligent Operation of a Motor Vehicle
Defendant’s tractor-trailer struck Plaintiff when Defendant slammed on his brakes to avoid
hitting stopped vehicles in front of him at the end of a curve in the highway. He avoided the
vehicles, but his trailer swung into Plaintiff’s lane and struck her vehicle. Plaintiff sustained
serious injuries to her legs. The jury returned a verdict in favor of Defendant upon concluding
that he did not fail to comply with the duty to keep his truck under reasonable control. The
appellate court held that a motorist’s presence on the wrong side of the road at the time of a
collision constitutes prima facie evidence of negligence. Furthermore, Defendant had a statutory
duty to stay in his lane – except to safely pass a vehicle. Because Defendant violated statutory
and common law duties to stay in his lane, the Court reversed the judgment of the lower court.

Carter v. Bullit Host, LLC, No. 2012-CA-000192-MR (Ky. Ct. App. April 19, 2013)
http://opinions.kycourts.net/coa/2012-CA-000192.pdf
Open and Obvious Doctrine
Plaintiff was injured when he slipped and fell on ice under a canopy at a Holiday Inn owned and
operated by Defendant. In order to state a cause of action for premises liability, the invitee must
establish that the landowner owed him a duty, breached that duty, and there is a causal
connection between the breach and the injury. Generally a landowner does not owe an invitee a
duty to protect him from natural outdoor hazards, such as snow and ice, which are equally
obvious to the invitee and to the landowner. The appellate court held Plaintiff was fully aware
that there was snow and ice outside, and that there could be ice in his path. Once a danger is
established to be open and obvious, the inquiry then shifts to whether the invitee was foreseeably
distracted, thus preventing him from exercising normal caution to avoid a hazard. The court held
Plaintiff was not distracted based on his testimony that he was focused on his safety and
observant about his planned path. The lower courts grant of summary judgment was affirmed.

Cincinnati Ins. Co. v. Staggs and Fisher Consulting, No. 2009-CA-001123-MR (Ky. Ct. App.
March 15, 2013)
http://opinions.kycourts.net/coa/2008-CA-002395.pdf
Economic Loss Rule
The court affirmed a trial court’s granting of a motion to dismiss for failure to state a claim.
Cincinnati Insurance Company (Cincinnati) filed a claim against a contractor and subcontractor,
claiming their negligent installation of a faulty transformer caused damage to a building.
Cincinnati sought to recover the amount it paid on behalf of its insured-subcontractor whose
electrical work caused the damage. The opinion reiterated the Supreme Court’s holding that the
economic loss rule prevents a commercial purchaser of a product from suing in tort to recover for
economic losses arising from the malfunction of the product itself, limiting the recovery of such
damage to contract law.
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Clay v. Maggard, et al.. No. 2012-CA-000644-MR (not to be published), (Ky. Ct. App. Apr. 19,
2013)
http://opinions.kycourts.net/coa/2012-CA-000644.pdf
Judicial Estoppel
The Kentucky State Police seized $130,000 from Plaintiff during a traffic stop, which was
surrendered to the United States Drug Enforcement Agency (DEA). Clay was subsequently
indicted for drug trafficking charges in federal court. He reached a plea agreement, part of which
he agreed to the forfeiture of the $130,000. Plaintiff sued the state police seeking recoupment of
the cash and injunctive relief. The circuit court rendered summary judgment in favor of the state
police. The appellate court affirmed the lower court’s decision based on judicial estoppel. The
court held that Plaintiff cannot allege the forfeiture was improper when he agreed to the
forfeiture in federal court to benefit from the plea agreement. Thus, Plaintiff was judicially
estopped from seeking recoupment of the $130,000 because of his plea agreement to forfeit the
money to the DEA.

Crutcher v. Harrod Concrete, Nos. 2010-CA-001750-MR, 2010-CA-001801-MR (Ky. Ct. App.
March 22, 2013)
http://opinions.kycourts.net/coa/2010-CA-001750.pdf
Damages for Trespass and Removal of Subsurface Limestone
Landowner filed suit for damages against neighboring quarry owner and operator, alleging that
operator had encroached in its land and removed subsurface limestone. The jury awarded
compensatory damages to the landowner equaling the fair market value of his land, plus royalty
payments for the limestone. Landowner was also awarded punitive damages equal to the price
per ton of the limestone removed and 25 times the amount of compensatory damages. The
appellate court remanded the case for a new determination of compensatory and punitive
damages. The court chose to apply the same measure of damages that Kentucky courts have
applied to a trespass and taking of coal; the market value of the limestone removed from the
landowner’s property. It also determined punitive damages were appropriate, however an award
25 times the compensatory damages could easily cross the line into the area of constitutional
impropriety.

Jones Plastic and Engineering Co. LLC. v. Varro, No. 2011-CA-000241-MR (Ky. Ct. App. Sept.
13, 2013)
http://opinions.kycourts.net/coa/2011-CA-000241.pdf
Settlements and Releases
Terminated employee brought action against employer after alleged retaliation for filing two
workers’ compensation claims. The Circuit Court ordered parties to attempt to mediate a
settlement before proceeding to trial. The parties reached an agreement at mediation that was
memorialized in writing. Shortly after, employer filed a motion for summary judgment and
tendered “Settlement and Release Agreement” to employee. Employee rejected the agreement
due to the employers inclusion of “global release” language that employee opposed at mediation
and filed a motion to compel. The appellate court rejected the employer’s argument, concluding
the express language “all claims arising from this action” from the agreement, demonstrates the
parties agreed to unambiguous terms. Having found the language was not ambiguous, the
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appellate court did not consider employer’s extrinsic evidence and held the agreement strictly to
its terms, affirming the Circuit Courts order.
Kindred Nursing Centers Ltd. P’ship v. Overstreet, No. 2011-CA-002294-MR (Ky. Ct. App.
Aug. 9, 2013)
http://opinions.kycourts.net/coa/2011-CA-002294.pdf
Statute of Limitations
Administrator brought action on behalf of deceased’s estate, alleging the care facility’s treatment
of deceased during her residency at the facility violated Kentucky's Resident Rights Statute.
Specifically, administrator alleged deceased suffered physical injuries “accelerated deterioration
of her health and physical condition beyond that caused by the normal aging process”- including
death. Care center moved to dismiss, citing the statute of limitations for the action was two
years, however, the Circuit Court agreed with administrator’s argument that KRS 413.120's fiveyear period of limitation was applicable and denied care center’s motion to dismiss. Care center
moved to vacate, alter or amend order, and a Notice of Appeal. Administrator cross-appealed.
On appeal, the appellate court held that, because KRS Chapter 216 does not create a new theory
of liability, the one or two-year statutory periods for personal injury actions are applicable.
Administrator’s action was not filed within two years of deceased’s death, and is therefore timebarred. The appellate court recognized the lower court was not availed of the Allen opinion at
the time of its ruling, but noted the decision and reasoning were persuasive and guided their
decision to reverse the Circuits Courts holdings that the administrator is entitled to prosecute his
action within the five-year period of limitation set out in KRS 413.120(2), and the care center is
not entitled to an order to dismiss based on applicable statute of limitations.

Mattingly vs. Mitchell, No. 2012-CA-000083-MR (Ky. Ct. App. June 2013)
http://law.justia.com/cases/kentucky/court-of-appeals/2013/2012-ca-000083-mr.html
Qualified Official Immunity
Defendant was working as a police officer when he saw a BMW speeding on the highway and he
pursed. After chasing the car off an exit, Defendant disengaged the pursuit. Shortly thereafter,
and in the view of Defendant and another officer, the BMW collided with another car severely
injuring one passenger and killing the other. The injured passengers and the decedent’s estate
brought suit. The issue before the appellate court was whether Defendant could use either the
qualified official immunity or sovereign immunity defense. The appellate court affirmed the trial
court’s determination that Defendant was not entitled to qualified official immunity because he
was in his individual capacity. Furthermore, the appellate court said that since Defendant
violated the Standard Operating Procedures of Louisville Metro Police the lower court properly
ruled that Defendant was not entitled to qualified official immunity.

McCarthy v. Ritescreen Co., Inc., 2011-CA-000888-MR (Ky. Ct. App. June 14, 2013)
http://opinions.kycourts.net/coa/2011-CA-000888.pdf
Products Liability
A young child fell through an open window at his grandmother’s apartment and died. The
window was protected only by screen, which had no warnings or preventative labels on it. The
65

child’s parents brought a wrongful death action against a variety of Defendants, including
Ritescreen which manufactured the screen. Ritescreen moved to dismiss on the grounds it owed
no duty to warn of any dangerous condition of the screen, and the screen itself was not defective.
The appellate court affirmed the circuit court’s dismissal on the grounds that Ritescreen had
neither a duty to warn nor a product design defect. As for the duty to warn, the appellate court
agreed with the circuit court for two main reasons. First, the risk of a child falling through a
window screen only used to let air and sunlight in and keep out bugs was not latent in nature.
Secondly, the Court rejected the argument that Ritescreen assumed a duty to warn by affixing the
warning label to some of its products. Since Plaintiffs did not plead or put forth any evidence of
relying on any warning, the court was not persuaded by the argument.

McKenzie v. Turner, No. 2012-CA-000035-MR (Ky. Ct. App. March 29, 2013)
http://opinions.kycourts.net/coa/2012-CA-000035.pdf
Landlord Liability
The appellate court affirmed the trial court’s grant of summary judgment in favor of the
Defendant. Plaintiff moved into a rental home and noticed the entry steps’ handrail was broken.
She notified her landlord, the Defendant, and he fixed the handrail. The railing broke a second
time, and was never fixed. A year later, Plaintiff fell down the steps and injured herself. In her
complaint, she alleged that Defendant had failed to maintain the rental property in a safe manner.
The trial court found Defendant was under no duty to continue repairing the rail and that the lack
of handrail was an open and obvious condition. The appellate court held the Uniform Residential
Landlord Tenant Act (KRS 383.595(1)(b) does not alter the common-law rule regarding landlord
liability. This law is well established that a tenant takes the premises as he or she finds them and
there is no obligation upon the landlord to repair the premises.

Moloney v. Becker, No. 2011-CA-001773-MR (Ky. Ct. App. April 19, 2013)
http://opinions.kycourts.net/coa/2011-CA-001773.pdf
Substantial Factor of Injury in Negligence Claim
Defendant was Plaintiff’s financial planner. Though not a licensed attorney, he prepared a
Qualified Personal Residence Trust (QPRT) for a farm on which Plaintiff resided. In 1999,
Plaintiff’s new advisor informed Plaintiff and her family that the QPRT was defective. Plaintiff
died in 2003. Because the QPRT was defective, the farm was included in the estate and subjected
to federal estate taxes. In a negligence action the jury returned a verdict finding Defendant
violated his duty of care owed to Plaintiff, but determined that his actions did not cause injury to
the estate. Kentucky has adopted the “substantial factor” test to establish causation in negligence
claims. One of the factors to determine whether an event is a substantial factor in causing an
injury is the lapse of time between the negligent act and the injury. Here, evidence was presented
that Plaintiff and her family were aware that the QPRT was defective, but never created a valid
QPRT before Plaintiff’s death. The Court upheld the jury’s conclusion that Defendant’s
negligence was not a substantial factor in causing injury to the estate.
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Rice v. Vanderespt, 2011-CA-002152 (Ky. Ct. App. Dec. 21, 2012)
http://statecasefiles.justia.com/documents/kentucky/court-of-appeals/2011-ca-002152mr.pdf?ts=1356102096
Firefighters Rule
Plaintiff, a patrol officer with Louisville Metro Police Department, responded to a domestic
violence call. Upon arriving to the scene, a nude, bloody man began advancing on Plaintiff and
she fired her stun-gun. Undeterred, the man continued to advance toward Plaintiff, compelling
her to draw her service weapon into action, again to no avail. She backed up and fell to the
ground losing hold of her weapon. The man grabbed the gun and fired upon her and innocent
bystanders. She sustained multiple injuries and was both hospital ridden and needed rehab.
Plaintiff brought a civil action to compel the landlords to pay for the damages. The appellate
court affirmed the trial court’s ruling that the Firefighter’s Rule does apply to police officers as
well. The rule bars firefighters from recovering in tort from owners or occupants of land that
negligently create the conditions necessitating the firefighter’s presence.

Roach v. Hedges, 2011-CA-001856 (Ky. Ct. App. Feb. 15, 2013)
http://opinions.kycourts.net/coa/2011-CA-001856.pdf
Kentucky Recreational Use Statute
Plaintiff and his minor daughter were using a swing set after school hours when he fell to the
ground after the metal “S” connecting the swing to the set broke. Plaintiff filed suit alleging
negligence in the maintenance of the playground. The trial court granted the appellee’s motion
for summary judgment because the Kentucky Recreational Use Statute is applicable, making the
appellees immune to this suit. Plaintiff appealed on the grounds that the statute was inapplicable
because the appellees were not “owners” as defined by the statute. The appellate court affirmed
the trial court’s that the principals, plant operator, and maintenance worker were immune from
suit under the Kentucky Recreational Use Statute for injuries sustained due to negligence in
maintenance of school playground.

Terry v. Elam, No. 2011-CA-001006-MR (Ky. Ct. App. Sept. 14, 2012)
http://opinions.kycourts.net/coa/2011-CA-001006.pdf
Landlords’ Liability for Renter’s Dogs
The appellate court affirmed the trial court’s grant of summary judgment in favor of the
landlord-Defendant in a wrongful death action. Plaintiff’s estate sued the Defendant after
Plaintiff died in a single-vehicle accident. The estate alleged that the accident was the result of a
collision with the tenants’ dogs, which were “running at large” on the street adjacent to the
property due to negligent ownership and control by both the tenants and the Defendant. In order
to establish a duty on the part of a landlord with respect to a tenant’s dog for purposes of a
negligence action, the Plaintiff must establish that the landlord had: (1) knowledge of the dog’s
vicious or mischievous propensities, and (2) control over the area where the incident occurred.
The court stated that a reasonable argument could be made that the accident occurred in close
enough proximity to the Defendant’s property to create a question of liability. However, the
court did not reach a definitive holding because it was apparent that the Defendant’s had no
knowledge of dangerous propensities of the dogs. Summary judgment would have been
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inappropriate if any evidence of the dogs interfering with traffic had been presented, thus
showing a dangerous propensity.

Transit Auth. of River City v. Bibelhauser, No. 2011-CA-002039-MR, 2013 WL 5423061 (Ky.
Ct. App. Sept. 27, 2013).
http://opinions.kycourts.net/coa/2011-CA-002039.pdf
Sovereign and Governmental Immunity
Injured filed negligence against employee and employer after being struck by a bus operated by
employee. Employer moved for summary judgment, claiming immunity per Comair, Inc. v.
Lexington–Fayette Urban County Airport Corp., 295 S.W.3d 91, 98 (Ky.2009), and Yanero v.
Davis, 65 S.W.3d 510, 517–18 (Ky.2001). The trial court denied. The appellate court held that
TARC is not entitled to either sovereign or governmental immunity. TARC is “a public body
corporate” with the power “to sue and be sued” and “to have and exercise, generally, all of the
powers of private corporations....” In Gross v. Ky. Bd. of Managers, 105 Ky. 840, 845, 49 S.W.
458, 459 (1899), the court addressed a similar issue and held that, while the Kentucky Board of
Managers was an agency of the state, the Board was also vested with corporate powers to make
contracts and to sue and be sued. In its corporate capacity, the Kentucky Board of Managers
could be sued for its corporate acts, just like any other corporation, and its contracts were its
obligation, not that of the state. Id. As in Gross, TARC's authority is more corporate than
governmental. Thus, its actions are not cloaked in sovereign immunity.

Van Meter, et al. v. Weber Group, Inc., et al., No. 2011-CA-001350-MR (Ky. Ct. App. April 5,
2013)
http://opinions.kycourts.net/coa/2011-CA-001350.pdf
Up-the-Ladder Immunity
Plaintiff was working as a temporary employee at a Bank of America (BOA) facility when he
fell from a steel canopy roof and sustained permanent injuries. At the time of the accident,
Plaintiff was employed by A Better Industrial Temporary, Inc. (ABIT), which had contracted
with Weber to provide temporary maintenance workers. Weber contracted with CB Richard Ellis
to provide its services at the BOA facility. Plaintiff filed a workers’ compensation claim against
ABIT that was ultimately settled. Subsequently, Plaintiff filed a complaint against Weber, CT
Richard Ellis, and BOA alleging that their negligence and failure to provide proper safety
equipment caused his injuries. The circuit court issued summary judgment in favor of all three
Defendants. The appellate court held Weber was afforded up-the-ladder immunity as a
contractor, even though Plaintiff was a temporary worker. Because Weber contracted to have
work performed by a temporary employee that was a regular and recurring part of Weber’s
business, it was a contractor as defined KRS 342.690(1) and KRS 342.610(2). Therefore,
workers’ compensation was Plaintiff’s exclusive remedy.
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3.

Federal Court Decisions

Gale v. Liberty Bell Agency, Inc., 911 F. Supp. 2d 488, 504 (W.D. Ky. 2012)
http://www.leagle.com/decision/In%20FDCO%2020121203692
Bad-Faith: Punitive Damages
Insured brought bad faith claim against insurer’s claims administrator for impropriety of claims
handing by 1) extensively delaying investigation, evaluation, and attempts to settle her claim; 2)
failure to include amounts for future medical expenses, lost wages, pain and suffering; 3)
purposely refusing to disclose accurate information regarding the policy structure, reinsurance,
and third-party claims administration process; and 4) a “lowball” settlement offer. The District
Court found the insured had not met the threshold requirement proceed with her bad-faith claims
under the holding of Phelps v. State Farm Mut. Ins. Co., 680 F. 3d 725 (6th Cir. 2012), and the
elements of the bad-faith test under Wittmer v. Jones, 864 S.W. 2d 885 (Ky. 1993). Compared to
the Phelps test, the court found factual distinctions in each of the insured’s assertions that failed
to show any action or set of actions on the part of the insurer’s claims administrator that
approached the sort of outrageous or intentional misconduct or reckless disregard found in
Phelps supporting an award of punitive damages. The Court awarded summary judgment to the
insurer/insurer’s claims adjuster.

McBride v. Acuity, No. 12-5037 (6th Cir. Jan. 7, 2013)
http://www.ca6.uscourts.gov/opinions.pdf/13a0041n-06.pdf
Faulty Construction Performed by Sub-Contractor Not an Occurrence
Homeowner sued Plaintiff, a general contractor, for damages to their home stemming from a
sub-contractor’s faulty work. Plaintiff sued Defendant insurance company seeking a declaratory
judgment over policy coverage. Kentucky law holds that faulty workmanship does not constitute
an ‘occurrence’ under an insurance policy, thus the insurance company has no duty to defend.
Plaintiff argued that an exception applied to faulty work performed by sub-contractors. The
court refused to apply this exception holding that recent Kentucky Supreme Court cases indicate
that the Kentucky Court would decline to accept the exception unless the improperly constructed
home damaged another’s property.

North American Specialty Ins. CO. v. Pucek, 709 F.3d 1179 (6th Cir. 2013)
http://www.leagle.com/decision/In%20FCO%2020130312162
Coverage: Plain language of Policy
Insureds were former owners of a thoroughbred horse that became injured while on the track at
Churchill Downs. Despite injuries, veterinarians determined the horse was a good candidate for
a surgical procedure that would have saved his life and allowed the horse to be a breeding
stallion. Insurer offered to pay for the surgery and post-operative care until the horse recovered.
Insureds rejected insurer’s offer and euthanized the horse. Insurer denied payment on insurance
policy and filed a declaratory action in the U.S. District Court for the Eastern District of
Kentucky; summary judgment was granted in favor of the insurer. On appeal, the 6th Circuit
affirmed the district court’s finding that the policy exception allowing for euthanasia of the horse
did not apply to the insureds. Since the insureds proceeded to humane destruction without a
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certified written opinion from a veterinarian stating the horse was incurable and in constant or
extreme pain, they violated the plain language of the contract and were not entitled to recovery.

Petro v. Jones, CIV. 11-151-GFVT, 2013 WL 756756 (E.D. Ky. Feb. 27, 2013)
http://www.leagle.com/decision/In%20FDCO%2020130228C47
Bad Faith: Choice of Law
Deciding whether Kentucky or Indiana's law governs depends on whether the bad faith claim
rests in tort or contract. Claims arising in tort require utilizing the significant contact test to
determine which state's law applies. If the claim rests in contract theory, courts utilize the most
significant relationship test to determine the proper state law to apply. In Farmland Mut. Ins.
Co. v. Johnson, 36 S.W.3d 368 (Ky.2000), the Kentucky Supreme Court implicitly supported the
view that bad faith claims arise out of the insurance policy. In Davidson v. American
Freightways, Inc., 25 S.W.3d 94 (Ky.2000), the Supreme Court again recognized that a bad faith
claim “arises out of a breach of contract ‘so great that it would constitute tortious conduct on the
part of the insurance company.” Id. at 100. Moreover, the Court stated, “as a public policy
matter, Kentucky's bad faith provisions are in place to protect the rights of Kentucky residents.”
Id. Indiana does not permit a statutory cause of action for bad faith in the insurance settlement
context; thus, allowing Indiana residents insured in Indiana to utilize KRS provisions meant for
Kentucky residents seems counter-intuitive. In determining that Indiana law applied, the court
noted the denial or delay of paying benefits occurred in Indiana, not Kentucky. The insurance
policy from which they sought compensation was executed in Muncie, Indiana; they were from
Indiana; and the named policyholder resides in Indiana. Additionally, the vehicle they were
driving that day was principally garaged in Indiana.

Philadelphia Indemnity Insurance Company v. Youth Alive, Inc., Nos. 12-5759/5805, 2013 WL
5583588 (6th Cir. Oct. 11, 2013)
http://www.ca6.uscourts.gov/opinions.pdf/13a0294p-06.pdf
Bad Faith: Reasonable basis in law or fact
Participant in insured nonprofit-organization was asked by organization employee to drive four
participants home from an event. Police pursuit led to participant losing control of his vehicle,
colliding with a tree, and the death of his four passengers. The estates of the decedents brought a
negligence action; insured requested defense and indemnification under commercial general
liability policy (“CGL”) and commercial excess liability (“excess”) policy.
Insurer sought declaratory judgment in District Court seeking determination the CGL policy did
not provide coverage because 1) the nature of Participant’s affiliation with the insured, as a
volunteer or club member, excluded coverage for bodily injury arising out of the use of his
automobile, and 2) the excess policy excluded any liability arising out of the use of an
automobile. Insured claimed insurer breached common law duty of good faith and violated
K.R.S. §304.12-230 of the Kentucky UCSPA. The District Court concluded insurer was
obligated to defend and indemnify insured and dismissed insured’s common law bad faith
counterclaim, holding insurer’s position had not been taken in bad faith.
Upon parties’ cross-appeal, the Sixth Circuit concluded that insured had failed to satisfy the
second element of bad-faith analysis: that an insurer lacked a reasonable basis in law or fact for
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contesting coverage. In the CGL policy, the insurer’s question of whether participant was a
“volunteer” or “club member” within the meaning of the policy was reasonable. Likewise, in the
excess policy, the plain language of the policy was held to be fairly debatable as advanced by
insurer. Lastly, regarding insured’s assertion that insurer proceeded in bad faith via “needless
adversarial hoops” failed because the only dilatory tactic was refusal to settle a claim pending
outcome of the District Court declaratory judgment. However, Kentucky law has established
when coverage is reasonably in dispute, the preferred course of action is the exact action that
insurer chose. The Sixth Circuit affirmed the District Court’s dismissal of insured’s
counterclaims.

Powell v. Cherokee Ins. Co., 919 F. Supp. 2d 873 (W.D. Ky. 2013)
http://www.leagle.com/decision/In%20FDCO%2020130125A43
Bad Faith: Evidence
Motorist who was involved in accident with an employee of his insured employer brought action
against insurer, alleging it engaged in bad faith in its processing of her third-party insurance
claim, in violation of Kentucky's Unfair Claims Settlement Practices Act (UCSPA). The District
Court granted summary judgment to insurer, and motorist appealed. The United States Court of
Appeals for the Sixth Circuit vacated and remanded for reconsideration in light of Phelps v. State
Farm Mutual Auto. Ins. Co., 680 F.3d 725 (6th Cir.).
In Powell, the Court noted that, to survive Kentucky's high threshold requirement, a claimant
must show “evidence of intentional misconduct or reckless disregard of [her] rights by the
insurance company that would support an award of punitive damages.” Phelps, 680 F.3d at 731.
Stated differently, she must show: “proof of bad faith ... sufficient for the jury to conclude that
there was ‘conduct that is outrageous, because of the Defendant's evil motive or his reckless
indifference to [her] rights.... This means there must be sufficient evidence of intentional
misconduct or reckless disregard of the rights of an insured or a claimant to warrant submitting
the right to award punitive damages to the jury.”
The Court determined the claimant had not made a showing to survive Kentucky’s high
threshold and affirmed judgment for the insurer.

Von Wiegen v. Shelter Mut. Ins. Co., CIV.A. 5:13-40-DCR, 2013 WL 3771540 (E.D. Ky. July
17, 2013)
http://law.justia.com/cases/federal/district-courts/kentucky/kyedce/5:2013cv00040/71842/15
Bad Faith: Bifurcation
The issue was whether a claim of bad faith in handling a UIM claim should be bifurcated
because a threshold question is whether the insurer owed UIM benefits under the policy.
Kentucky courts have traditionally bifurcated these types of claims because the merits of a bad
faith claim depend on whether coverage is owed. Therefore, the District Court determined there
was efficiency in addressing the insureds’ right to UIM coverage before proceeding with the bad
faith claim. The Court noted that the insureds would need to prevail on that claim before
proceeding to litigate their bad faith claim.

71

D.

SIGNIFICANT CASES PENDING BEFORE THE KENTUCKY SUPREME COURT

Miami Management Company v. Bruner, 2012-SC-318-DG
Open and Obvious Doctrine
The issue in this case, arising out of a fall in a restaurant parking lot which had been plowed and
salted after a winter storm, involves the applicability of Kentucky River Medical Center v.
McIntosh, 319 S.W.3d 385 (Ky. 2010).

Nichols v. Zurich American Insurance Company, 2012-SC-317-DG
Automobile Insurance; Mutual Mistake
In an action where employee, injured in motor vehicle accident while in the scope of
employment, sought additional coverage from employer’s UIM carrier, the primary issue is
whether the equitable defense of mutual mistake was properly asserted to void underinsured
motorist coverage.

These cases were pending at the time this summary was printed. To confirm
whether the Supreme Court has issued a decision in any of these cases, we invite
you to visit our website at http://www.smithrolfes.com.
THIS IS AN ADVERTISEMENT
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V.

THE STATE OF INDIANA
A.

FREQUENTLY CITED INDIANA STATUTES
1.

Automobile Insurance

I.C. § 9-25-2-3
Financial Responsibility
Requires insurance in the following amounts:
(1)

$25,000.00 per person;

(2)

$50,000.00 per accident; and

(3)

$10,000.00 property coverage per accident.

I.C. § 27-7-5-2(a)
UM/UIM Coverage
Requires insurers to offer UM/UIM coverage with every bodily injury liability policy of
insurance in an amount not less than $50,000.00 or the limit of liability insurance, whichever is
greater and which can only be rejected in writing.
I.C. § 27-7-5-4(a)
Uninsured Motor Vehicles
An uninsured motor vehicle is one without liability insurance or not otherwise compliant with
the financial responsibility requirements of such laws of this or another state or where the insurer
is unable to make payments to the limit of liability due to insolvency.
I.C. § 27-7-5-4(b)
Underinsured Motor Vehicles
An underinsured motor vehicle is one where the limits of coverage available for payment to the
insured under all bodily injury liability policies covering persons liable to the insured are less
than the limits of the insured’s underinsured motorist coverage.
I.C. § 27-7-6-2
Definitions
This statute contains the definitions for “automobile insurance policy”, and “automobile liability
coverage”.
2.

Negligence, Other Torts and Contribution

I.C. § 7.1-5-10-15.5
Civil Liability for Furnishing Alcohol
A person who furnishes alcohol is not liable for civil action for damages caused by the
intoxicated person, unless they actually knew the person was visibly intoxicated, and the
intoxication of the person was the proximate cause of the injury or damage.
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If a person, who is 21, suffers an injury or death, caused by voluntary intoxication, the person,
the person’s heirs, dependents or representative may not make a claim against the person who
furnished the alcohol.
I.C. § 12-15-29-4.5
Medicaid Claim
Insurer must accept a Medicaid claim for a Medicaid recipient for three (3) years from the date
of service. An insurer cannot deny a Medicaid claim solely based on the date of submission, type
or format of the claim, method of submission or failure to provide proper documentation.
Insurer cannot deny a Medicaid claim solely due to lack of prior authorization. Insurer will
conduct the prior authorization retrospectively when prior authorization is necessary. Insurer
must adjudicate such claim as if it received prior authorization.
I.C. § 14-22-10-2.5
Entry onto Premises of Another
A person, who enters a premise, without permission or monetary compensation, for the purposes
of hunting or fishing, does not have an assurance that the premise is safe.
The owner of a premise does not assume responsibility or incur liability for damage or injury
caused by others persons using the premises.
I.C. § 22-3-10-1
Ban on Employer Waiver of Liability
Any contracts between an employer and an employee, or any contracts between an employee and
any third-party, which purport to release the employer or third-party from any liability for
damages arising out of the negligence of the employer or third-party are against public policy
and declared null and void.
I.C. § 34-18-8-4
Medical Malpractice – Prerequisite to Commencement of Action
Prior to commencing a medical malpractice action in Indiana, the claimant’s proposed complaint
must be presented to a “medical review panel” for review, and the panel must provide an opinion
regarding whether or not the evidence supports the alleged conclusions.
I.C. § 34-20-1-1
Products Liability Actions
The article governs all actions that are brought by a user or consumer against a manufacturer or
seller for physical harm caused by a product regardless of the substantive legal theory or theories
upon which the action is brought.
I.C. § 34-20-2-1
Product Liability
Liability exists for an unreasonably dangerous or defective product if the seller should
reasonably foresee the consumer or class of persons being exposed to the harm caused by the
defective condition, the seller is engaged in the business of selling the product and the product
reaches the user or consumer without substantial alteration.
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I.C. § 34-20-2-2
Product Liability
An action can be maintained even though reasonable care was used in the manufacture and
preparation of the product and there is no privity of contract. However, reasonable care is a
defense to design defect claims and those for failure to provide adequate warnings.
I.C. § 34-20-2-3
Strict Product Liability
An action for strict product liability for an unreasonably dangerous defective condition may only
be brought against the manufacturer.
I.C. § 34-20-2-4
Product Manufacturers
If a court cannot gain jurisdiction over a manufacturer, then the manufacturer’s principal
distributor or seller over whom the court can gain jurisdiction will be deemed the manufacturer
of the product.
I.C. § 34-20-3-1
Product Liability
A product liability action in negligence or strict liability must be commenced within two (2)
years from the cause of action or within ten (10) years after the delivery to the initial user or
customer. If the cause of action happens after eight (8) years but before ten (10) years of the date
of delivery, the action may be commenced within two (2) years after the cause of action.
I.C. § 34-20-9-1
Indemnity in Product Liability Actions
A party held liable may seek indemnity from other persons whose actual fault caused the product
to be defective.
I.C. § 34-23-1-1
Wrongful Death
Requires an action in wrongful death to be maintained by the personal representative of the
decedent and to have been able to have been prosecuted by the decedent had the decedent lived.
I.C. § 34-23-1-2(d)
Limitation of Certain Wrongful Death Damages
The type of damages in subsection (c)(3)(A) (reasonable medical, hospital, funeral and burial
expenses) are limited to $300,000.00.
I.C. § 34-31-4-1
Parental Liability
A parent is liable for no more than $5,000.00 in actual damages from damage caused by their
child, if the parent has custody and the child is living with the parent.
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I.C. § 34-44-1-3
Payments of Awards
Proof of payments may be considered by trier of fact for determining the amount of any award
and for any court review of awards considered excessive.
I.C. § 34-51-2-2
Comparative Fault of Governmental Subdivisions
Contributory negligence remains a complete defense to claims under the Tort Claims Act.
I.C. § 34-51-2-5
Comparative Fault Set-Off
Contributory fault of a claimant acts to proportionately reduce the total damages for an injury by
the claimant’s contributory fault.
I.C. § 34-51-2-6
Contributory Negligence as Complete Defense
Contributory negligence is a complete defense if a claimant’s contributory fault is greater than
the fault of all other persons whose fault proximately contributed to the claimant’s damages.
I.C. § 34-51-2-10
Intentional Torts
A plaintiff may recover one-hundred percent of the compensatory damages in a civil action for
an intentional tort from a defendant who was convicted after a prosecution based on the same
evidence.
I.C. § 34-51-2-12
Contribution and Indemnity
In an action under this chapter, there is no right of contribution among tortfeasors. The right of
indemnity is unaffected by this section.
I.C. § 34-51-2-14
Nonparty Defense
In an action based on fault, a defendant may assert that the damages of the claimant were caused
in full or in part by a nonparty.
I.C. § 34-51-2-15
Nonparty Defense
The burden of proving a nonparty defense is upon the defendant who must affirmatively plead
the defense.
I.C. § 34-51-2-16
Nonparty Defense
A nonparty defense must be pled if known. Nonparty defenses which become known after the
filing of the answer must be raised with reasonable promptness. If the summons and complaint
were served more than one hundred fifty (150) days prior to the expiration of the claimant’s
statute of limitations, nonparty defenses must be pled no later than forty-five (45) days prior to
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the expiration of that limitation of action; however, the trial court may alter these time limits to
allow defendants a reasonable opportunity to discover the existence of a nonparty defense and
allow the claimant a reasonable opportunity to add the nonparty as an additional defendant prior
to the expiration of the period of limitations applicable to the claim.
I.C. § 34-51-3-2
Punitive Damages – Clear and Convincing Evidence
Any claim for punitive damages must be established by clear and convincing evidence to support
an award.
I.C. § 34-51-3-4
Punitive Damages – Maximum Award
Any punitive damage award may not be more than the greater of:
(1)

Three times the amount of compensatory damages; or

(2)

Fifty Thousand Dollars ($50,000.00).

I.C. § 34-51-3-5
Punitive Damages – Mandatory Reduction
If a trier of fact awards punitive damages that exceed the maximum allowable award, the court
shall reduce the punitive damage award to an amount no more than the greater of:
(1)

Three times the amount of compensatory damages; or

(2)

Fifty Thousand Dollars ($50,000.00).
3.

Subrogation

I.C. § 27-7-5-6(a)
Subrogation for UM/UIM Payments
Provides that payment of UM/UIM coverage for damages operates to subrogate the insurer to
any cause of action in tort which payee may have.
I.C. § 27-7-5-6(b)
Exception to the Right of Subrogation for UIM Payments
The insurer providing underinsured motorist coverage does not have the right of subrogation if it
is informed of a bona fide offer of settlement which includes a certification of the liability
coverage limits of the underinsured motorist and the insurer fails to advance payment in at least
the amount of the offer within thirty (30) days.
I.C. § 34-51-2-19
Lien Reduction
Subrogation claims or other liens or claims arising out of the payment of medical expenses or
other benefits as the result of personal injuries or death shall be diminished by the claimant’s
comparative fault or the un-collectability of the full value of the claim resulting from limited
liability insurance or any other cause in the same proportion as the claimant’s recovery is
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reduced. The lien or claim shall also bear a pro rata share of the claimant’s attorney fees and
litigation expenses.
4.

Insurance Fraud

I.C. § 27-2-13-2
Release of Information by Insurer
Insurer must furnish policy information relevant to fire loss, history of claims of claimant, and
materials relating to fire investigation, if requested by an authorized agency investigating a fire
loss.
I.C. § 27-2-13-3
Arson Reporting
When an insurer has reason to believe a fire loss in which it has an interest is caused by a means
that was not accidental, then the company shall notify an authorized agency in writing and
provide that agency with all materials developed from the insurer’s investigation of the fire loss.
The insurer shall also provide the office of the State Fire Marshal a copy of any information
provided under this section.
I.C. § 27-2-13-4
Arson Reporting
When an authorized agency receives information under this chapter, it may release or provide the
same information to any other authorized agency to further its investigation. In addition, an
insurer who provides information under this chapter has the reciprocal right to request and
receive relevant information from that agency. Finally, an insurer or authorized agency, who
releases or provides evidence or information under this chapter, is immune from any civil or
criminal liability for providing the evidence or information.
I.C. § 27-2-13-5
Arson Reporting
When an authorized agency is investigating a fire that it believes to have been caused by arson it
may, in writing, order an insurer to withhold payment of any policy proceeds on the damaged or
destroyed property for up to thirty (30) days from the date of the order. The insurer may not
make a payment during that time, except as follows:
(1)

Emergency living expenses;

(2)

Emergency action necessary to secure the premises;

(3)

To prevent further damage to the premises; or

(4)

To a mortgagee who is not the target of the investigation of the authorized
agency.

I.C. § 27-2-14-2
Vehicle Theft Reporting
If an insurer has reason to believe that a vehicle theft claim made by an insured is fraudulent, the
insurer shall notify, in writing, an authorized agency of the suspected fraudulent claim and
provide the agency with all materials developed from the insurer’s investigation.
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I.C. § 27-2-14-3
Vehicle Theft Reporting
An authorized agency investigating a vehicle theft may, in writing, require an insurer
investigating the loss to release any and all relevant information or evidence considered
important to the authorized agency, including:
(1)

Pertinent policy information (including a policy application);

(2)

Policy premium payment records;

(3)

History of prior claims made by the insured; and

(4)

Material relating to the investigation, including:
a)

Statements;

b)

Proofs of Loss; and/or

c)

Other relevant evidence.

I.C. § 27-2-14-4
Vehicle Theft Reporting
An authorized agency provided with information under this chapter may release or provide the
same information to any other authorized agency to further its investigation. In addition, an
insurer who provides information under this section has the reciprocal right to request and
receive relevant information from that agency. When requested, the agency shall provide the
requested information within a reasonable time, not exceeding thirty (30) days. Finally, an
insurer or authorized agency that releases or provides evidence or other information under this
chapter is immune from civil or criminal liability for providing that information.
I.C. § 27-2-16-3
Claim Forms
All preprinted claim forms required by an insurer as a condition of payment of a claim must
contain a statement which clearly states the following: “A person who knowingly and with intent
to defraud an insurer files a statement of claim containing any false, incomplete, or misleading
information commits a felony.”
I.C. § 27-2-19-7
Immunity for Exchange of Information
An insurer, attorney, or investigative agency that receives and provides information pursuant to
the requirements of the Indiana Code in good faith is immune from liability arising from the act
of receiving, or the act of providing the information.
I.C. § 36-8-17-7
Fire Investigation
A fire department must investigate and determine the cause of fire in their territory. If the fire
chief believes a crime was committed, he must notify the division and submit a report. The report
must include: (1) a statement of facts; (2) the extent of damage; (3) the amount of insurance; and
(4) other information required in the commission’s rules. To carry out this section, the fire
department may: (1) enter and inspect property; (2) cooperate with prosecuting attorney;
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(3) subpoena witnesses and documents; (4) give oaths; (5) take depositions and conduct
hearings; and (6) separate witnesses and regulate the course of proceedings.
5.

Miscellaneous Statutes

I.C. § 22-3-2-6
Workers’ Compensation – Exclusive Remedy
The Indiana Workers’ Compensation Administration provides the exclusive rights and remedies
granted to an employee by account of personal injury or death, by accident, while that employee
is within the course and scope of his employment.
I.C. § 25-10-1-15
Admissibility of Chiropractor Testimony
A chiropractor’s testimony relating to records or reports of a licensed medical physician may be
admissible as evidence at trial if:
(1)

The chiropractor is properly qualified as an expert; and

(2)

The court is satisfied the information which the chiropractor testifies about is of
the type reasonably relied on by other chiropractors.

I.C. § 27-4-1-4.5
Unfair Claim Settlement Practices
The statute sets forth certain actions/inactions which may constitute unfair claim settlement
practices under Indiana law.
I.C. § 34-14-1-1
Declaratory Judgment
A court may declare rights, status, and other legal relations whether or not further relief is or
could be claimed.
I.C. § 34-14-1-2
Declaratory Judgment
A person interested under a deed, will, written contract, or other writings or whose rights, status,
or other legal relations are affected by a statute, municipal ordinance, contract, or franchise may
have questions of construction or validity determined or obtain a declaration of rights, status, or
legal relations thereunder.
I.C. § 34-50-1-4
Qualified Settlement Offer
This is essentially a codification of the Trial Rule 68 Offer of Judgment. When a qualified
settlement offer is made pursuant to this statute, and not accepted, then the party rejecting the
offer must ultimately obtain a more favorable judgment. If the rejecting party fails to obtain a
more favorable judgment, the offering party is entitled to attorney’s fees, costs, and expenses in
an amount not to exceed $1,000.00. To be valid, a qualified settlement offer must:
(1)

Be in writing;
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(2)

Be signed by the offeror or the offeror’s attorney;

(3)

Be designated on its face as a “qualified settlement offer;”

(4)

Be delivered to each recipient or the recipient’s attorney by:
a)

Registered or certified mail; or

b)

Any other method that verifies the date of receipt; and

(5)

Set forth the complete terms of the settlement proposal in sufficient detail to allow
the recipient to decide whether to accept or reject it;

(6)

Include the name and address of the offeror and the offeror’s attorney; and

(7)

Expressly revoke all prior qualified settlement offers made by the offeror to the
recipient.

I.C. § 34-51-4-8
Prejudgment Interest
If a court awards prejudgment interest, the court must determine the period during which
prejudgment interest accrues, which may not exceed 48 months. Generally, prejudgment interest
will begin to accrue on the latest of the following dates:
(1)

Fifteen months after the cause of action accrued; and

(2)

Six months after a medical malpractice claim is filed (if, I.C. § 34-18-8 and
I.C. § 34-19-9 do not apply) or one hundred eighty (180) days after a medical
review panel is formed to review a medical malpractice complaint.

(3)

In all cases, however, the court shall exclude any period of delay that the court
determines is caused by the party requesting prejudgment interest.
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B.

INDIANA STATUTES OF LIMITATIONS

Claim Type/Section

Statute Period

Employment
I.C. § 34-11-2-1

Except those based upon a written contract, within two years of
the date of the act or omission complained of.

T
W
O

Medical Malpractice
I.C. § 34-11-2-3

Within two years from the date of the act, omission or neglect
complained of.

Personal Injury, Injury
to Character and Injury
to Property
I.C. § 34-11-2-4(2)

Within two years after the cause of action arises.

Y
E
A
R
S

Product Liability
I.C. § 34-20-3-1(b)

Within two years after the cause of action accrues; or not more
than ten years after the delivery of the product to the initial user
or consumer. However, if the cause of action accrues at least
eight years but less than ten years after that initial delivery, the
action may be commenced at any time within two years after the
cause of action accrues.

Wrongful Death
I.C. § 34-23-1-1

Within two years after the death of the decedent.

Bad Faith
I.C. § 34-11-2-4(2)

Two years from alleged act of bad faith.

Workers’
Compensation
I.C. § 22-3-9-8

Within two years from the date the cause of action accrues.
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C.

SIGNIFICANT INDIANA COURT DECISIONS
1.

Supreme Court Decisions
a.

Insurance Coverage Decisions

Holiday Hospitality Franchising, Inc., v. AMCO Ins. Co., 983 N.E.2d 574 (Ind. 2013)
http://www.in.gov/judiciary/opinions/pdf/03061301shd.pdf
Hotel Guest is in the Care, Custody, or Control of Hotel
Minor guest at Plaintiff’s motel was molested by off-work employee. Motel was insured by
Defendant but the policy specifically excluded coverage for acts of molestation or abuse of
persons in the “care, custody, or control” of the hotel. Court determined that the three terms
were disjunctive and so all three did not have to be met to deny coverage. Court also determined
that minor was not in the custody or control of the hotel as those words are commonly defined.
However, because guest was in a room with lock and key provided by hotel when the
molestation occurred, the Court determined that Plaintiff owed him a duty of care by law. As
such, guest was under the care of the hotel and Defendant owed no coverage to Plaintiff.

Dodd v. Am. Family Mut. Ins. Co., 983 N.E.2d 568 (Ind. 2013)
http://www.in.gov/judiciary/opinions/pdf/03051301bd.pdf
Insurer’s Right to Rescind Contract Without Tender of Paid Premiums
The Court affirmed a lower court decision to permit denial of coverage on the basis of
homeowners’ material misrepresentations in their application for insurance coverage, but also
considered whether to apply the general rule that tendering a return of paid premiums is a
precondition to rescission of an insurance contract. Here, the homeowner answered “No” in
response to an insurance application’s question regarding whether the applicant had made
previous fire claims on an insurance policy. The Supreme Court agreed that this was proper
grounds for denying coverage, but also held that an exception to the general rule requiring
tendering of paid premiums applied because the insurer had previously paid out a hail claim to
the insureds in an amount that exceeded the amount of paid premiums. Therefore, because the
insurer had already paid more for the hail damage claim than the amount of paid premiums,
tendering return of paid premiums was not required prior to rescinding the insurance contract.
b.

Other Significant Decisions

Horner v. Carter, 981 N.E.2d 1210 (Ind. 2013)
http://www.in.gov/judiciary/opinions/pdf/02121301bd.pdf
Evidence of Statements Made During Mediation are Inadmissible at a Later Trial
An ex-husband sought to introduce evidence of statements he made during mediation in order to
modify his divorce settlement’s maintenance provision. The husband alleged that his previous
statements would prove that he never intended to provide ongoing monthly housing payments to
his ex-wife if she later remarried. However, the Court held that the statements were inadmissible
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as a result of Indiana evidence rules and public policy favoring the confidentiality of statements
made during mediation and that the duty of confidentiality could not be waived. The Court
further held that the statements were inadmissible regardless of whether the settlement agreement
could be characterized as ambiguous.

Inman v. State Farm Mut. Auto. Ins. Co., 981 N.E.2d 1202 (Ind. 2012)
http://www.in.gov/judiciary/opinions/pdf/12121201bd.pdf
Prejudgment Interest may be Awarded in Excess of UIM Policy Limits
Insured was involved in an automobile accident and settled for the Defendant’s policy limits.
The insured then sought damages from her insurer to recover under her underinsured motorist
(“UIM”) policy, as well as under the Tort Prejudgment Interest Statute (“TPIS”). Because TPIS
“applies to any civil action arising out of tortious conduct,” the Supreme Court held “that the
TPIS can apply to civil actions, such as a UIM breach of contract action, which arise due to
tortious conduct but which are not tort actions.” The court then explained prejudgment interest is
a collateral litigation expense and is not subject to the policy limits in a UIM policy.

National Wine & Spirits, Inc. v. Ernst & Young LLP, 976 N.E.2d 699 (Ind. 2012)
http://www.in.gov/judiciary/opinions/pdf/10231201shd.pdf
Deception Claim Against Accounting Firm Barred by Issue Preclusion
Plaintiff claimed that documents produced by its accounting firm at arbitration were misleading
and caused the arbitration panel to mistakenly find Plaintiff was comparatively at fault. The
court stated that issue preclusion prohibits a party from re-litigating a fact or issue that has
previously been litigated in a former lawsuit. Because the documents at issue were presented at
binding arbitration, Plaintiff had the opportunity to address any underlying deception and,
therefore, had the opportunity to litigate the matter. The court found that Plaintiff was barred
from claiming deception by Defendant and affirmed the trial court’s grant of summary judgment
in favor of the Defendant. Even though Plaintiff never confirmed the arbitration award as
required by Indiana statute, that fact is not determinative because confirmation is “purely a
procedural mechanism by which a court converts an arbitration award into a judgment for
enforcement purposes.”

Plank v. Community Hosp. of Ind., Inc., 981 N.E.2d 49 (Ind. 2013)
http://www.in.gov/judiciary/opinions/pdf/01151301rdr.pdf
Forfeiture of the Right to Contest Damage Caps’ Constitutionality
The Plaintiff, a surviving spouse in a medical malpractice action, obtained an $8.5 million
verdict at trial that was reduced on Defendant’s motion to $1.25 million according to the
statutory cap on medical malpractice damages. The trial court then denied Plaintiff’s motion for
an evidentiary hearing to contest the constitutionality of Indiana’s cap. On review, the Supreme
Court agreed and stated that “[u]nlike waiver, which involves the intentional relinquishment of a
known right, ‘forfeiture’ is the failure to make the timely assertion of a right.” As such, issues
can be foreclosed to a party that “has failed to take the necessary steps to preserve the issue.”
Here, the Court held that Plaintiff forfeited the right to challenge Indiana’s malpractice damages
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cap because, although he had ample notice of the statute’s effect prior to trial, he did not raise his
challenge until eight days after the reduction in damages was granted.

Schoettmer v. Wright, 992 N.E.2d 702 (Ind. 2013)
http://www.in.gov/judiciary/opinions/pdf/08271301mm.pdf
Indiana Tort Claims Act – Estoppel
After an automobile accident, Plaintiff cooperated with Defendant’s liability insurer until his
claim was denied. Because Wright was acting within the scope of her employment, Plaintiff
filed a lawsuit against her employer, South Central Community Action Program. South Central
argued that it was a political subdivision governed by the Indiana Tort Claims Act (ITCA), and
Plaintiff failed to comply with the Act’s notice requirement. However, Plaintiff was relying
upon representations made by the claim representative for Defendant’s insurer to wait until his
medical treatments were complete before settling his claim. Even so, the trial court granted
summary judgment in favor of South Central.
On transfer, the Indiana Supreme Court held that a political subdivision may be estopped from
asserting certain defenses provided by the ITCA. The court said as long as its essential purpose
is satisfied the ITCA notice requirement should not function as “a trap for the unwary.”
Therefore, they reversed and remanded to allow Plaintiff to present proof of estoppel.

Wisner v. Laney, 984 N.E.2d 1201 (Ind. 2012)
http://www.in.gov/judiciary/opinions/pdf/12121201shd.pdf
One Year Time limit for Written Settlement Offer to receive Prejudgment Interest
Defendant sued her doctor, Plaintiff, in 2002 after she was misdiagnosed. Defendant submitted a
written settlement offer in 2005. In 2006, the complaint was dismissed without prejudice and refiled in 2007. At issue was the application of the Tort Prejudgment Interest Statute (TPIS)
Ind.Code Sec. 35-51-4. Defendant argued that she was entitled to prejudgment interest since the
letter pre-dated the 2007 complaint and thus was a qualified TPIS letter. The Court held to
qualify under TPIS, a written settlement offer must be made within one year of filing a lawsuit,
but could also be made at any time prior to filing a lawsuit. The Court further held Defendant’s
settlement offer was untimely because when she filed a subsequent lawsuit she failed to re-send a
settlement letter within one year. Finally, the Court noted that had the letter met TPIS
requirements, prejudgment interest was not automatic but was then within the court’s discretion
to grant.
2.

Appellate Court Decisions
a.

Insurance Coverage Decisions

Asklar v. Gilb, 979 N.E.2d 664, No. 02A03-1204-CT-170 (Ind. App. Nov. 15, 2012)
http://www.in.gov/judiciary/opinions/pdf/11151202nhv.pdf
Choice of Law and Determining Amount of UM/UIM Coverage
Plaintiff driver of a tractor trailer licensed, registered, and principally garaged in Indiana was
involved in an accident in Georgia while working for a Georgia company. Plaintiff sued his
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employer and employer’s insurance provider to recover UM/UIM coverage. The court held that
Indiana insurance law applied under Ind. Code section 27-7-5-2 which reads that UM/UIM
coverage applies to “any motor vehicle registered and principally garaged in this state.” That
same code section also requires insurers to provide UM/UIM coverage equal to the amount of
bodily injury liability unless waived in writing. The employer had $5,000,000 in bodily injury
coverage, but the court found that the employer had effectively waived full UM/UIM coverage
before the policy period began and elected to only maintain $75,000 coverage. Thus, Plaintiff
was only entitled to $75,000. (This case is now pending before the Indiana Supreme Court.)

Granite State Ins. Co. v. Lodholtz, 981 N.E.2d 563 (Ind. App. 2012)
http://www.in.gov/judiciary/opinions/pdf/12141202cjb.pdf
An Insurer’s Right to Intervene under a Reservation of Rights
The Court upheld a trial court’s decision, which refused an insurer the right to intervene in a trial
on the issue of damages caused by its insured. An employee of the insured was injured on the
job and later filed an action against his employer. The claims administrator for the employer was
aware of the suit, but neglected to assign representation to the insured in time and the deadline
for answering the employee’s complaint expired. The court declared default judgment on
liability, and set a date for trial on the issue of damages. The employer then settled with the
employee, assigning its claims against its insurer to the employee. When the insurer sought to
intervene, seeing that only the settled parties remained in the lawsuit on damages, it did so while
stating to the court that it denied it owed coverage to its insured. As a consequence, the court
held that the insurer could not intervene because the insurer’s interest in the suit was contingent
at best in light of its reservation of rights declaration.

Hammerstone v. Indiana Ins. Co., No. 06A04-1211-PL-595, 2013 WL 1400168 (Ind. Ct. App.
Apr. 8, 2013)
http://www.in.gov/judiciary/opinions/pdf/04081305jsk.pdf
Competing Policy Provisions Created Ambiguity Construed in Favor of Insured
In an action against an Indiana insurer to determine whether a manufacturer’s umbrella policy
provided coverage for products liability, the court considered separate provisions of the policy
for potential ambiguity. The declarations page of the manufacturer’s policy provided an
aggregate limit for “Products-Completed Operations,” and defined “Products-Completed
Operations Hazard” as “bodily injury” and “property damage” occurring off the insured’s
premises and arising out of use of the insured’s product. However, an endorsement stated
insurance did not apply to “products-completed operations hazard injuries,” including “bodily
injury” and “property damage.” The court found this language ambiguous because it both
provided and excluded coverage for the same activity; therefore, the ambiguity in the policy was
construed in favor of the insured and the insurer was forced to provide coverage.
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Marling Family Trust v. Allstate Ins. Co., 981 N.E.2d 85, No. 49A02-1203-CT-186 (Ind. App.
Nov. 16, 2012)
http://www.in.gov/judiciary/opinions/pdf/11161203nhv.pdf
Mortgages and Creation of Equitable Liens to Insurance Proceeds
Plaintiff was granted a second mortgage on a home. As required by the mortgage, homeowner
took out an insurance policy from Defendant but failed to name Plaintiff as a mortgagee under
the policy. When Plaintiff acquired the home through foreclosure, they discovered extensive
water damage. Plaintiff promptly informed Defendant and sought proceeds under an equitablelien theory which Defendant refused to pay. The court held that when there is a duty imposed on
the mortgagor to insure for the benefit of the mortgagee that an equitable lien in favor of the
mortgagee is created. Further, once the insurer has notice of the mortgagee’s right it has a duty
to make proceeds payable to the mortgagee as if they were written into the policy. The loss
occurred while Plaintiff was a mortgagee so Plaintiff had an equitable lien and was entitled to
recover policy proceeds to the extent the loss was covered under the policy.

Pekin Ins. Co. v. Hanquier, 984 N.E.2d 227 (Ind. Ct. App. 2013)
http://www.in.gov/judiciary/opinions/pdf/02061304jsk.pdf
Arbitration is Mandatory Once Either Party Makes a Written Demand
Insurance policy stated that in the event the insurance company and the insured disagree about
whether the insured is entitled to recover damages or the amount of damages, “either party may
make a written demand for arbitration.” The insureds argued that the word “may” in the policy
indicated that the parties were permitted to submit disagreements to arbitration, but not that
arbitration was required should either party demand it. The appellate court held that the word
“may” indicated that either party has the option to make a demand for arbitration, but once either
party demands arbitration, it is then mandatory for both parties.

State Farm Fire and Casualty Co. v. Riddell National Bank, 2013 WL 621926, --- N.E.2d --- (In
Ct. App. Feb 20, 2013)
http://www.in.gov/judiciary/opinions/pdf/02201301mgr.pdf
Time to Bring Suit on Insurance Claim Under IN Code
Defendant mortgagee took possession of damaged house in 2009 after owners executed a deed in
lieu of foreclosure. House was insured by Plaintiff and policy stated that all actions must be
started within one year of date of loss unless conflicting state law provided otherwise.
Defendants filed a claim in early 2009, which was rejected. Defendants then filed a lawsuit in
late 2011, which Plaintiffs claimed was time barred. Plaintiff conceded that limiting the time
frame to one year was unenforceable pursuant to IN code section 27-1-13-17, which says
policies may not include limits to bring claims of less than two years from date of loss. Plaintiff
argued statute set two year statute of limitation for claims. The Court disagreed and found that
IN code section 34-11-2-11 provided the applicable statute of limitation of ten years.
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b.

Premises Liability Decisions

Erwin v. HSBC Mortgage Svcs., Inc., 983 N.E.2d 174 (Ind. Ct. App. 2013)
http://www.in.gov/judiciary/opinions/pdf/01151303ehf.pdf
No Duty to Protect Others from Abandoned Pool
Mortgagor, who had petitioned for initiation of bankruptcy proceedings, abandoned home and
informed mortgagee by phone of abandonment. After a neighbor’s five-year-old daughter
drowned in the property’s unguarded and ill-maintained in-ground pool, the mother initiated
premises liability action against mortgagee, alleging it was liable based on its control over
property. However, the Court held that premises liability is dependent upon a showing that the
Defendant was in possession of the property at the time of injury. Here, the mortgagor’s
unilateral action of notifying mortgagee that he was abandoning the home was insufficient to
transfer possession of the property to the mortgagee. Therefore the mortgagee could not be held
liable for girl’s death absent a showing that it had taken affirmative steps to possess or control
the property, particularly through foreclosure proceedings.

Pickering v. Caesars Riverboat Casino, LLC, 988 N.E.2d 385 (Ind. Ct. App. 2013)
http://www.in.gov/judiciary/opinions/pdf/05211302ebb.pdf
Crossing Yellow Caution Tape Revokes Plaintiff’s Status as an Invitee
Plaintiff and his companions were attempting to enter a casino via a rooftop entrance from the
casino’s parking garage. Because there was snow on the rooftop, the rooftop level of the garage
leading to the casino entrance was blocked by yellow caution tape, a saw horse and three orange
barrels. Plaintiff was injured when he slipped and fell while ducking underneath the caution tape.
The court held that when the Plaintiff ducked under the caution tape, he lost his status as an
invitee and was merely a licensee. Accordingly, as a licensee, the casino owed the Plaintiff a
duty not to willfully or wantonly injure him and not to act in a manner to increase his peril.
Plaintiff was unable to meet this burden, and the appellate court affirmed summary judgment in
favor of the casino.

South Shore Baseball, LLC v. DeJesus, 982 N.E.2d 1076 (Ind. Ct. App. 2013)
http://www.in.gov/judiciary/opinions/pdf/02151302cjb.pdf
Stadium Not Liable for Spectator’s Injuries Sustained From Being Struck by a Foul Ball
Spectator was struck in the face by a foul ball while attending a baseball game, resulting in
broken bones in her face and blindness in one eye. The spectator sued on a theory of premises
liability. The appellate court held that because the risk of being hit by a foul ball at a baseball
game was common knowledge and the potential for foul balls to enter the stands does not
involve an unreasonable risk of harm to spectators, the spectator could not recover on the basis
of premises liability.
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c.

Other Significant Decisions

LBM Realty, LLC v. Mannia, 981 N.E.2d 569 (In. App. 2012)
http://www.in.gov/judiciary/opinions/pdf/12191201rrp.pdf
Landlord’s Insurer is not Precluded from Subrogation against Tenant
Defendant was tenant of Plaintiff and negligently set fire to the property. Plaintiff’s insurer
brought subrogation action against Defendant. Defendant filed motion to dismiss for failure to
state a claim arguing that if Indiana law prohibited such cases then the claim would fail. In a
hearing on the matter the trial court adopted a no-subrogation approach and then granted
Defendant’s motion. On appeal, the Court noted that current Indiana law does not address
whether or not an insurer can bring a subrogation claim against a tenant. The Court then
reversed the dismissal because the allegations pled were sufficient to establish circumstances
upon which relief could be granted.

Smith v. Delta Tau Delta, 988 N.E.2d 325 (Ind. Ct. App. 2013)
http://www.in.gov/judiciary/opinions/pdf/05081301par.pdf
National Fraternity Denied Summary Judgment on Duty to Local Pledges, Agency Relationship
with Local Chapters
A college freshman died of alcohol poisoning during pledge activities for his fraternity. The
appellate court was asked to determine whether the national fraternity owed a duty to its pledges
or whether an agency relationship existed with the local chapter which would bring the national
fraternity within the purview of liability if violations of the Indiana hazing statute (Ind. Code 3542-2-2) and/or dram shop laws were proven. The appellate court held that the fraternity was not
entitled to summary judgment because evidence showed the national fraternity had rules and
enforcement procedures focused on hazing and alcohol abuse, implemented by chapter
consultants and advisors, which included sanctions for noncompliance.

State Farm Fire & Cas. Co. v. Radcliff, 987 N.E.2d 121 (Ind. Ct. App. 2013)
http://www.in.gov/judiciary/opinions/pdf/04111301nhv.pdf
Liability Exposure for Defamation Action
Policy holder sued insurer for defamation, alleging that the insurer’s insurance-fraud
investigation constituted defamation. The insurer’s investigation sent information to the NICB
which stated that the policy holders had engaged in criminal conduct, which resulted in their
arrest on 14 felony counts. The felony charges were dismissed. The policy holder sued and won a
$14.5m defamation verdict, one of the largest in United States history. On appeal, the court
affirmed the judgment, noting that (1) the public interest privilege for crime reporting and
statutory immunity was inapplicable, and that (2) the policy holder had proven actual malice by
clear and convincing evidence. Therefore, the insurer was not entitled to a new trial on damages.
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State Farm Mut. Automobile Ins. Co. v. Ken Nunn Law Office, 977 N.E.2d 971 (In. Ct. App.
2012)
http://www.in.gov/judiciary/opinions/pdf/10251201ebb.pdf
Attorney Fees from Insurer when Client Settles Claim
Defendant represented passenger in personal injury action against driver, but was discharged
before a judgment was entered. Defendant sent Plaintiff, drivers’ insurer, notice of a lien for
attorney’s fees. Passenger subsequently settled with Plaintiff and Defendant sued Plaintiff
seeking compensation for legal services. Court held that although attorneys may have a right to
fees due for services, the lien is only enforceable against a client. Because Defendant was
discharged by passenger before settlement, and Plaintiff was never Defendant’s client, no fees
could be recovered from Plaintiff under a charging or equitable lien theory. Court also rejected
argument that fees could be recovered under an unjust enrichment theory because Defendant did
not provide a measurable benefit upon Plaintiff as all Defendants’ work had been done for the
benefit of passenger.
United States Fid. & Guar. Co. v. Warsaw Chem. Co., 990 N.E.2d 18 (Ind. Ct. App. 2013)
http://www.in.gov/judiciary/opinions/pdf/05231302cjb.pdf
Release’s Language Sufficient to Prohibit Claims Against All Policies
For several decades, a chemical company released chemicals/pollutants into the groundwater at
its facility. The chemical company sought reimbursement for remediation from its general
liability insurer under its primary and excess policies. In 1992, the chemical company entered
into a release with the insurer from all claims or demands related to the remediation in exchange
for $25,000. The release provided that the company was releasing the insurer from “any further
claims, demands, causes of action, damages. . .costs or losses. . . related to the pollution and
contamination of the soil and groundwater” at the facility. In 2007, the chemical company filed
suit alleging the 1992 release applied only to the company’s primary liability policies. The
appellate court held that any language that arguably suggested the release applied to only some
of the company’s policies did not trump the clear language of the release.
Welty Bldg. Co., Ltd. v. Indy Fedreau Co., LLC, 985 N.E.2d 792 (Ind. Ct. App. 2013)
http://www.in.gov/judiciary/opinions/pdf/04041301mpb.pdf
Breach of Contract and Breach of Bond Action
A building owner brought a breach of contract and breach of bond action against general
contractor and insurer which had issued contractor a contract performance bond. The general
contractor filed a counterclaim to foreclose its mechanic's lien, and joined the subcontractors as
Defendants. The Marion Superior Court, denied the general contractor’s motion to compel
arbitration of its claims against subcontractors. On appeal, the court held that that the general
contractor did not waive its right to arbitrate claims with subcontractors by joining
subcontractors as Defendants in owner's breach of contract action; reversed and remanded for
arbitration.
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Pistalo v. Progressive Cas. Ins. Co., 983 N.E.2d 152, 160 (Ind. Ct. App. 2012)
http://www.in.gov/judiciary/opinions/pdf/12271201tac.pdf
Bad Faith: Excess Judgment
The tortfeasor purchased $100,000 in coverage from Progressive. Progressive would not settle
with Plaintiff for the $100,000 policy limit when the opportunity arose. After the judgment,
Progressive paid $100,000, as well as additional attorney’s fees. But by not settling, Progressive
put its insured at risk of incurring a judgment for an amount exceeding the policy limits. As
such, the $333,600 excess judgment was part of Progressive’s bargained-for risk based on its
duty to act in good faith with respect to its insured. Thus, if bad faith is established, an insurer’s
obligation will include not only the stated policy limits, but also the amount of the excess
judgment.

Auto-Owners Ins. Co. v. C & J Real Estate, Inc., 2013 Ind. App. Unpub. LEXIS 1060, 7-8 (Ind.
Ct. App. 2013)
http://www.in.gov/judiciary/opinions/pdf/08151301msm.pdf
Bifurcation: Discovery v. Admissibility
An owner of a commercial building filed a hail damage claim with his insurer. The insurer
denied the claim and suit followed. The lower court bifurcated the trial into first deciding the
breach of contract claim, followed by the bad faith claim. The court dealt with precedent
indicating the admission of certain types of evidence could be prejudicial to one claim, but
possibly relevant to the second claim. The court held that so long as the evidence was relevant it
could be discovered. However, admissibility of the evidence is determined at trial.

D.

SIGNIFICANT CASES PENDING BEFORE THE INDIANA SUPREME COURT

Asklar v. Gilb, Cause No. 02S03-1305-CT-332
UM/UIM and Choice of Law
The Court will determine whether Indiana law applies when a tractor trailer registered, insured,
and principally garaged in Indiana is involved in an accident in Georgia in the service of a
Georgia company. As a result of that determination, the Court will also determine the amount of
underinsured motorist coverage available under an insurance policy issued to the company
leasing the insured’s services.

Justice v. American Family Mutual Insurance Co., Cause No. 49S02-1303-PL-221
UIM and Setoff
The Court will determine whether insured is entitled to payment under policy’s underinsured
motorist coverage or whether the policy’s set off provision applies to the sum the insured
received from other motorist’s insurance and worker’s compensation.
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Groce, et al. v. American Family Insurance Co., Cause No. 48S02-1307-CT-472
Tolling of Statute of Limitations
The Court will determine whether the statute of limitations for filing a claim was tolled because
insurer’s agent allegedly made false representations regarding replacement policy on property.

South Shore Baseball, LLC v. Juanita DeJesus, Cause No. 45S03-1308-CT-531
Premises Liability
The Court will determine whether the potential for a foul ball to enter the stands is an
unreasonable risk to invitees. Additionally, the Court will determine whether a baseball game’s
perils are imminent and what stadium operators must do to exercise due care.

These cases were pending at the time this summary was printed. To confirm
whether the Supreme Court has issued a decision in any of these cases, we invite
you to visit our website at http://www.smithrolfes.com.
THIS IS AN ADVERTISEMENT
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VI.

THE STATE OF MICHIGAN
A.

FREQUENTLY CITED MICHIGAN STATUTES
1.

General Considerations in Insurance Claims Management

M.C.L.A. § 29.4
Reporting of Fires; Release of Information by Insurance Companies
Fire investigators and fire prevention officials may request an insurer investigating a fire loss of
real or personal property release all information in possession of the agent relative to the loss. If
an insurer has reason to suspect a fire loss was caused by incendiary means, the insurer must
notify the fire investigating agency and furnish them with all relevant material acquired during
its investigation of the fire loss.
M.C.L.A. § 29.6
Fire Marshal Investigative Authority
State fire marshal may investigate and inquire into fire cause and origin that results in death or
property damage, and without restraint or trespass liability.
M.C.L.A. § 257.1106
Death, Injury or Damages Caused by Uninsured Motorist; Application for Payment from Fund
Where the death of or personal injury or property damage to any person or property is
occasioned by an uninsured motor vehicle, any person who would have a cause of action against
the owner or driver of the uninsured motor vehicle in respect to the death or personal injury or
property may make application for payment out of the Motor Vehicle Accident Claims Act fund
for all damages in respect to the death or personal injury and for damages in excess of $200.00 in
respect to property damage.
M.C.L.A. § 257.1123
Maximum Payments for Death, Injury or Property Damage
In respect to applications under the Motor Vehicle Accident Claims Act for payment of damages
arising out of motor vehicle accidents, the secretary shall not pay out of the fund:
(1)

More than $20,000.00, exclusive of costs, on account of injury to or the death of
one person, and, subject to such limit for any one person so injured or killed, not
more than $40,000.00, exclusive of costs, on account of injury to or the death of
two or more persons in any one accident; and

(2)

More than $10,000.00, exclusive of costs, for loss of or damage to property
resulting from any one accident.

M.C.L.A. § 436.1801(3)
Liquor Liability
Right of action of person killed, injured, or damaged by unlawful sale or providing of alcohol to
minor or visibly intoxicated person, if the unlawful sale is proven to be a proximate cause of the
damage, injury or death.
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M.C.L.A. § 500.2006
Timely Payment of Claims or Interest; Proof of Loss; Calculation of Interest; Exemptions
An insurer must pay on a timely basis to its insured the benefits provided under the terms of its
policy, or, in the alternative, the insurer must pay to its insured twelve percent interest on claims
not paid on a timely basis. Failure to pay claims on a timely basis or to pay interest on claims is
an unfair trade practice unless the claim is reasonably in dispute.
An insurer shall specify, in writing, the materials that constitute a satisfactory proof of loss not
later than thirty (30) days after receipt of a claim, unless the claim is settled within the thirty (30)
days. If proof of loss is not supplied as to the entire claim, the amount supported by proof of loss
shall be considered paid on a timely basis if paid within sixty (60) days after receipt of proof of
loss by the insurer.
M.C.L.A. § 500.2026
Unfair Claims Practices
(1)

(2)

Unfair or deceptive acts or practices in the business of insurance include, but are
not limited to:
a)

Misrepresenting pertinent facts or insurance policy provisions relating to
coverage at issue;

b)

Failing to acknowledge promptly or to act reasonably and promptly upon
communications with respect to claims arising under insurance policies;

c)

Failing to adopt and implement reasonable standards for the prompt
investigation of claims arising under insurance policies;

d)

Refusing to pay claims without conducting a reasonable investigation
based upon the available information;

e)

Failing to affirm or deny coverage of claims within a reasonable time after
proof of loss statements have been completed; and

f)

Failing to attempt in good faith to effectuate prompt, fair, and equitable
settlements of claims in which liability has become reasonably clear.

The failure of an insurer to maintain a complete record of all the complaints of its
insureds which it has received since the date of the last examination is an unfair
method of competition and unfair or deceptive act or practice in the business of
insurance.

M.C.L.A. § 500.2845
Insured Real Property Fire Proceeds
If a claim is filed for a loss to insured real property due to fire or explosion and a final settlement
is reached on the loss to the insured real property, an insurer shall withhold from payment
twenty-five (25) percent of the actual cash value of the insured real property at the time of the
loss or twenty-five (25) percent of the final settlement, whichever is less. For residential
property, the twenty-five (25) percent settlement or judgment withheld shall not exceed
$6,000.00 adjusted annually beginning June 1, 1999, in accordance with the Consumer Price
Index.
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M.C.L.A. § 500.4503
Fraudulent Insurance Acts
In general, a person commits insurance fraud if they present or prepare any oral or written
statement supporting an application or claim for insurance while knowing the statement is false,
either in whole or in part.
M.C.L.A. § 500.4507
Release of Information to Authorized Agency or Insurer
Upon written request by an authorized agency, an insurer may release to the authorized agency,
at the authorized agency's expense, any or all information that is considered important relating to
any suspected insurance fraud. An authorized agency may release information on suspected
insurance fraud to an insurer upon a showing of good cause. This information may include, but is
not limited to, the following:
(1)

Insurance policy information relevant to an investigation, including any
application for a policy;

(2)

Policy premium payment records that are available;

(3)

History of previous claims made by the insured; and/or

(4)

Information relating to the investigation of the suspected insurance fraud,
including statements of any person, proofs of loss, and notice of loss.

M.C.L.A. § 500.4509
Report of Information Concerning Insurance Fraud
In the absence of malice in a prosecution for insurance fraud, any person who cooperates with an
authorized agency or complies with a court order to provide evidence or testimony is not subject
to civil liability with respect to any act concerning the suspected insurance fraud, unless that
person knows that the evidence, information, testimony, or matter contains false information
pertaining to any material fact or thing.
M.C.L.A. § 500.4511
Violations; Penalties
A person who commits insurance fraud is guilty of a felony punishable by imprisonment for not
more than four (4) years or a fine of not more than $50,000.00, or both, and restitution. A person
who enters into an agreement or conspiracy to commit insurance fraud is guilty of a felony
punishable by imprisonment for not more than ten (10) years or by a fine of not more than
$50,000.00, or both, and shall be ordered to pay restitution.
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2.

Automobile Insurance

M.C.L.A. § 500.3009
Minimum Auto Insurance Limits
An automobile liability policy insuring against loss resulting from liability imposed by law for
property damage, bodily injury, or death suffered by any person arising out of the ownership,
operation, maintenance, or use of a motor vehicle shall not be issued to any motor vehicle unless
the liability coverage is subject to a limit, exclusive of interest and costs of:
(1)

Not less than $20,000.00 because of bodily injury to or death of one person in any
one accident, and subject to that limit for one person;

(2)

To a limit of not less than $40,000.00 because of bodily injury to or death of two
or more persons in any one accident; and

(3)

To a limit of not less than $10,000.00 because of injury to or destruction of
property of others in any accident.

M.C.L.A. § 500.3010
Loss or Damage Caused by Fire or Explosion to Motor Vehicle
An automobile insurer shall not pay a claim of $2,000.00 or more for loss or damage caused by
fire or explosion to an insured motor vehicle until a report has been submitted to the fire or law
enforcement authority designated and the insurer has received from the insured a copy of the
report.
This section does not apply to accidental fires or explosions. If the insurer or the fire or law
enforcement authority designated determines that the fire or explosion may not be accidental, the
insurer shall notify the insured of the requirement for a report under this section by no later than
thirty (30) days after the determination.
M.C.L.A. § 500.3105
Personal Protection Benefits; Accidental Bodily Injury
(1)

Under personal protection insurance an insurer is liable to pay benefits for
accidental bodily injury arising out of the ownership, operation, maintenance or
use of a motor vehicle.

(2)

Personal protection insurance benefits are due without regard to fault.

(3)

Bodily injury includes death resulting therefrom and damage to or loss of a
person's prosthetic devices in connection with the injury.

(4)

Bodily injury is accidental as to a person claiming personal protection insurance
benefits unless suffered intentionally by the injured person or caused intentionally
by the claimant. Even though a person knows that bodily injury is substantially
certain to be caused by his act or omission, he does not cause or suffer injury
intentionally if he acts or refrains from acting for the purpose of averting injury to
property or to any person, including himself.
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M.C.L.A. § 500.3107
Allowable Medical Expenses and Accommodations
Personal protection insurance benefits are payable for the following:
(1)

Allowable expenses consisting of all reasonable charges incurred for reasonably
necessary products, services, and accommodations for an injured person's care,
recovery, or rehabilitation;

(2)

Work loss consisting of loss of income from work an injured person would have
performed during the first three (3) years after the date of the accident if he or she
had not been injured. The statutory maximum is based upon a schedule which is
periodically adjusted for inflation; and

(3)

Replacement services or expenses, not exceeding $20.00 per day, reasonably
incurred in obtaining ordinary and necessary services in lieu of those that, if he or
she had not been injured, an injured person would have performed during the first
three (3) years after the date of the accident, not for income but for the benefit of
himself or herself or of his or her dependent.

M.C.L.A. § 500.3112
Payees of Personal Protection Benefits; Payments as Discharge of Liability
Personal protection insurance benefits are payable to or for the benefit of an injured person or, in
case of his death, to or for the benefit of his dependents. Payment by an insurer of personal
protection insurance benefits discharges the insurer's liability to the extent of the payments
unless the insurer has been notified in writing of the claim of some other person. If there is doubt
about the proper person to receive the benefits or the proper apportionment, the insurer and the
claimant may apply to the circuit court for an appropriate order. In the absence of a court order
the insurer may pay:
(1)

To the dependents of the injured person, the personal protection insurance
benefits accrued before his death without appointment of an administrator or
executor; and

(2)

To the surviving spouse, the personal protection insurance benefits due any
dependent children living with the spouse.

M.C.L.A. § 500.3113
Persons Not Entitled to Personal Protection Benefits
A person is not entitled to be paid personal protection insurance benefits for accidental bodily
injury if at the time of the accident:
(1)

The person was using a motor vehicle or motorcycle which he or she had taken
unlawfully, unless the person reasonably believed that he or she was entitled to
take and use the vehicle;

(2)

The person was the owner or registrant of a motor vehicle involved in the accident
and failed to maintain the security for payment of benefits under personal and
property protection insurance; and/or
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(3)

The person was not a resident of Michigan, was an occupant of a motor vehicle
not registered in Michigan, and was not insured by an insurer which has filed a
certification for nonresidents.
3.

General Liability Considerations

M.C.L.A. § 418.131
Employer-Employee Recovery; Remedies
The right to the recovery of workers’ compensation benefits shall be the employee’s exclusive
remedy against the employer for a personal injury or medical condition resulting from the
employment. An employer can be held liable for an intentional tort where an employee is injured
as a result of a deliberate act of the employer and the employer specifically intended the injury.
An employer is presumed to have intended to injure the employee if the employer had
knowledge that an injury was certain to occur and willfully disregarded that knowledge.
M.C.L.A. § 600.1483
Medical Malpractice Damages Cap
In a medical liability action, total noneconomic damages recoverable by all plaintiffs against all
defendants are limited to $280,000.00, adjusted annually for inflation, except in cases where the
plaintiff is hemiplegic, paraplegic, or quadriplegic due to an injury to the brain or spinal cord, or
where the plaintiff had permanently impaired cognitive capacity, or the plaintiff has had a
permanent loss of or damage to a reproductive organ, then noneconomic damages shall not
exceed $500,000.00.
M.C.L.A. § 600.2913
Parental Liability for Minor Child’s Willful Injury or Damage
Person can recover damages for maximum of $2,500.00 from parents of resident minor child of
parents when the minor has willfully or maliciously caused injury or damaged property.
M.C.L.A. § 600.2922
Wrongful Death Actions
Whenever the death of a person is caused by a wrongful act, neglect, or fault of another and the
act would have entitled the party injured to maintain an action and recover damages if death had
not ensued, the party that would have been liable shall be liable to an action for damages. Every
action under this section shall be brought by, and in the name of, the personal representative of
the estate of the deceased. The people entitled to damages by being damaged by the death only
include the decedent’s spouse, parents, children, descendants, grandchildren, brothers and sisters,
grandparents, the children of the decedent’s spouse, and those who are devisees under the will of
the deceased, and those entitled to share in the state under the laws of intestate succession.
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M.C.L.A. § 600.2925a
Contribution between Tortfeasors
When two or more persons become jointly or severally liable in tort for the same injury to a
person or property, there is a right of contribution among them even if a judgment has not been
recovered against all or any of them.
The right of contribution exists only in favor of a tortfeasor who has paid more than his pro rata
share of the common liability, and his total recovery is limited to the amount paid by him in
excess of his pro rata share. A tortfeasor against whom contribution is sought shall not be
compelled to make contribution beyond his own pro rata share of the entire liability.
M.C.L.A. § 600.2946
Product Liability Actions
A manufacturer or seller is not liable unless a plaintiff establishes that the product was not
reasonably safe at the time the specific unit of the product left the control of the manufacturer or
seller and, according to generally accepted production practices at the time, a practical and
technically feasible alternative production practice was available that would have prevented the
harm without significantly impairing the usefulness or desirability of the product to users and
without creating equal or greater risk of harm to others.
There is a rebuttable presumption that the manufacturer or seller is not liable if the aspect of the
product allegedly causing the harm was in compliance with federal or state standards, or was in
compliance with regulations or standards relevant to the event causing the death or injury
promulgated by a federal or state agency responsible for reviewing the safety of the product.
M.C.L.A. § 600.2946a
Product Liability Actions; Caps on Damages
In an action for product liability, the total noneconomic damages shall not exceed $280,000.00,
adjusted annually for inflation, unless the defect in the product caused either the person’s death
or permanent loss of a vital bodily function, in which case the total amount of damages for
noneconomic loss shall not exceed $500,000.00.
In awarding damages in a product liability action, the trier of fact shall itemize damages into
economic and noneconomic losses. Neither the court nor counsel for a party shall inform the jury
of the limitations. The court shall adjust an award of noneconomic loss to conform to the
limitations.
M.C.L.A. § 600.2959
Comparative Fault
In a tort action, the court shall reduce the damages by the percentage of comparative fault of the
person upon whose injury or death the damages are based. If the plaintiff’s percentage of fault is
greater than the aggregate fault of the other person or persons, whether or not parties to the
action, the court shall reduce economic damages by the percentage of comparative fault of the
person upon whose injury or death the damages are based, and noneconomic damages shall not
be awarded.
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M.C.L.A. § 600.6304
Joint and Several Liability
The trier of fact must allocate liability among nonparties, even in medical malpractice cases
where the plaintiff is not at fault, before joint and several liability is imposed on each defendant.
Once joint and several liability is determined to apply, joint and several liability prohibits the
limitation of damages to each defendant’s respective percentage of fault.
M.C.L.A. § 691.1407
Governmental Immunity from Tort Liability
A governmental agency is immune from tort liability if the governmental agency is engaged in
the exercise or discharge of a governmental function.
An officer, employee, member, or volunteer of the governmental agency is immune from tort
liability caused while acting on behalf of the government agency if the following three
conditions are met:
(1)

The officer, employee, member, or volunteer is acting or reasonably believes he
or she is acting within the scope of his or her authority;

(2)

The governmental agency is engaged in the exercise or discharge of a
governmental function; and

(3)

The officer's, employee's, member's, or volunteer's conduct does not amount to
negligence that is the proximate cause of the injury or damage.
4.

Miscellaneous Statutes

M.C.L.A. § 24.264
Declaratory Judgment Actions
Unless an exclusive procedure or remedy is provided by a statute governing the agency, the
validity or applicability of a rule may be determined in an action for declaratory judgment when
the court finds that the rule or its threatened application interferes with or impairs, or imminently
threatens to interfere with or impair, the legal rights or privileges of the plaintiff.
M.C.L.A. § 600.2157
Waiver of Physician-Patient Privilege
In any personal injury suit, if the plaintiff produces a physician as a witness who has treated the
patient for the injury or for any disease or condition for which the malpractice is alleged, that
patient is considered to have waived the privilege provided in this section as to another physician
who has treated the patient for the injuries, disease, or condition.
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M.C.L.A. § 600.6303
Collateral Source Benefits; Subrogation
In a personal injury action in which the plaintiff seeks to recover expenses, evidence that the
expense or loss was paid or is payable by collateral source is admissible. The collateral source
provider is joined after a verdict for the plaintiff is rendered and before a judgment is entered on
the verdict. If the court determines that all or part of the plaintiff’s economic damages are
payable by a collateral source, the court will reduce the part of the judgment which represents
damages paid or payable. This reduction shall not exceed the amount of the judgment for
economic loss or that portion of the verdict which represents damages paid or payable by a
collateral source.
Within ten (10) days after a verdict for the plaintiff, plaintiff's attorney shall send notice of the
verdict to all persons entitled by contract to a lien against the proceeds of plaintiff's recovery. If a
contractual lienholder does not exercise the lienholder’s right of subrogation within twenty (20)
days after receipt of the notice of the verdict, the lienholder shall lose the right of subrogation.

101

B.

MICHIGAN STATUTES OF LIMITATIONS

Claim Type/Section

Statute Period

Libel, Defamation, or
Slander
M.C.L.A. § 600.5805(9)

One year for an action charging libel or slander.

Disability of Infancy or
Insanity at Accrual of
Claim
M.C.L.A. § 600.5851

If the person entitled to bring an action is under eighteen years of
age or not mentally competent at the time the claim accrues, the
person shall have one year after the disability is removed,
through death or otherwise, to make the entry or bring the action.

Actions for Personal or
Property Protection
Benefits; Notice of
Injury

An action for recovery of personal protection insurance benefits
for accidental bodily injury may not be commenced later than
one year after the date of the automobile accident causing the
injury unless written notice of injury has been given to the
insurer within one year after the accident or unless the insurer
has previously made a payment of personal protection insurance
benefits for the injury.

M.C.L.A. § 500.3145

An action for recovery of property protection insurance benefits
shall not be commenced later than one year after the accident.
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Claim Type/Section

Statute Period

Assault, Battery, or False
Imprisonment
M.C.L.A. § 600.5805(2)(4)

Two years for a person charging assault, battery, or false
imprisonment.

Malicious Prosecution
M.C.L.A. § 600.5805(5)

Two years from the date of the underlying criminal action being
terminated in favor of the accused.

Medical Malpractice
M.C.L.A. § 600.5805(6),
§ 600.5838(a)

Two years for an action charging malpractice, or within six
months after the plaintiff discovers, or should have discovered,
the existence of the claim, whichever is later. However, except
as otherwise provided in section 600.5851(7) or (8) regarding
minors, the claim shall not be commenced later than six years
after the date of the act or omission that is the basis of the
claim.

Fraudulent Concealment
of Claim or Identity of
Person Liable, Discovery
M.C.L.A. § 600.5856

If a person who is or may be liable for any claim fraudulently
conceals the existence of the claim from the knowledge of the
person entitled to sue on the claim, the action may be
commenced at any time within two years after the person who
is entitled to bring the action discovers, or should have
discovered, the existence of the claim, although the action
would otherwise be barred by the period of limitations.

Five years for a person charging assault or battery against: his
or her spouse or former spouse, an individual with whom he or
she has a child in common, an individual with whom he or she
has had a dating relationship, or a person with whom he or she
resides or formerly resided.
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Claim Type/Section

Statute Period

Bodily Injuries for Claims
Not Otherwise Specified
by Statute
M.C.L.A. § 600.5805(10)

Actions to recover damages for injuries to person or property
must be brought within three years from the time of accrual.

Wrongful Death
M.C.L.A. § 600.5805(10)

Three years after the time of the death for all actions to recover
damages for the death of a person.

Product Liability Claims
M.C.L.A. § 600.5805(13)

Three years from when the cause of action accrues. The cause
of action accrues when a plaintiff by exercise of reasonable
diligence discovers, or should have discovered, that he or she
has a possible cause of action. However, in the case of a
product that has been in use for not less than ten years, the
plaintiff, in proving a prima facie case, shall be required to do
so without benefit of any presumption.

Claim Type/Section

Statute Period

Breach of Contract for
Written or Oral Sale
M.C.L.A. § 440.2725

Four years from when the cause of action has accrued. A cause
of action accrues when the breach occurs, regardless of the
aggrieved party’s lack of knowledge of the breach. By the
original agreement the parties may reduce the period of
limitation to not less than one year, but may not extend it.
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Claim Type/Section

Statute Period

Damages for Breach of
Contract
M.C.L.A. § 600.5807(8)

Six years for actions to recover damages or sums due for breach
of contract, starting from the date that the claim accrued.

S
I
X

Damage to Property by
Engineers, Contractors,
Architects
M.C.L.A. § 600.5839(1)

Six years for actions against architects, professional engineers,
or contractors arising from improvements to real property.

Y
E
A
R
S

Death or Injury Arising
from Improvements to
Real Property
M.C.L.A. § 600.5839

Six years after the time of occupancy of the completed
improvement, use, or acceptance of the improvement, or one
year after the defect is discovered, or should have been
discovered, provided the defect constitutes the proximate cause
of the injury or damage and is the result of gross negligence. No
such action shall be maintained for more than ten years after the
time of occupancy of the completed improvement, use or
acceptance of the improvement.

Uninsured/
Underinsured Motorist
Coverage
M.C.L.A. § 600.5807(8)

In the absence of a contractual limitations provision, suit for
UM/UIM benefits is governed by the six-year statute of
limitations applicable to contract actions, not the three-year
period applicable to claims for injury to person or property.

Claim Type/Section

Statute Period

Foreclosure of
Mortgages
M.C.L.A. § 600.5803

No person shall bring or maintain any action or proceeding to
foreclose a mortgage on real estate unless he commences the
action or proceeding within fifteen years after the mortgage
becomes due or within fifteen years after the last payment was
made on the mortgage.
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C.

SIGNIFICANT MICHIGAN COURT DECISIONS
1.

Supreme Court Decisions
a.

Insurance Coverage Decisions

Admire v Auto-Owners Ins. Co, 494 Mich. 10 (2013)
http://courts.mi.gov/Courts/MichiganSupremeCourt/Clerks/Recent%20Opinions/12-13-TermOpinions/142842%20Opinion.pdf
Plaintiff not Entitled to Reimbursement of New Van Under Personal Injury Protection Benefits
Insurer provided permanently paralyzed claimant compensation for a new van and modifications
to make it wheelchair accessible every six years. When the insurer declined payment for new
van, claimant sued. The Court held that Michigan’s PIP Act, MCL 500.3107(1)(a), does not
require insurer to provide insured with a new van, since the van is an ordinary transportation
expense. However, an insurer must pay for necessary modifications to make the van wheelchair
accessible. Ordinary expenses do not have the purpose of effectuating an injured person’s care
because such expenses are incurred by everyone, new or “integrated” expenses may be for an
injured person’s care.

Harris v. Auto Club Ins. Ass'n, 494 Mich. 462 (2013)
http://courts.mi.gov/Courts/MichiganSupremeCourt/Clerks/Recent%20Opinions/12-13-TermOpinions/144579%20Opinion.pdf
Double Recovery Denied Since Insurer was Never Legally Obligated to Pay Medical Bills
An insured recovered PIP benefits and sought a duplicate award from his health insurance in an
amount equal to his medical bills, despite the fact they were paid for through PIP benefits. The
policy excluded payments for care that the insured does not legally have to pay. Since the
insured’s right to PIP benefits arose by statute, to obtain double recovery insured must show he
paid the necessary premiums. The Court found that the insured was never legally obligated to
pay for his treatment since the bills were assigned to his insurer. Therefore, insured’s double
recovery was denied.

McPherson v. McPherson, 493 Mich. 294 (2013)
http://courts.mi.gov/Courts/MichiganSupremeCourt/Clerks/Recent%20Opinions/12-13-TermOpinions/144666%20Opinion.pdf
Limited Causal Connection not Sufficient for an Injury to Arise Out of Use of a Motor Vehicle
Plaintiff, who suffered from a neurological disorder sustained in an earlier motorcycle accident,
was involved in an additional motorcycle accident a year later as a result of a seizure suffered
from the neurological disorder from the first accident. Plaintiff filed for benefits as a result of the
first accident (the one in which he was diagnosed with the neurological disorder) and not the
second accident. The Court ruled the casual connection between the first and second accident
was insufficient to satisfy the “arising out of” requirement of MCL 500.3105(1).
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b.

Other Significant Decisions

Petipren v. Jaskowski, 494 Mich. 190 (2013)
http://courts.mi.gov/Courts/MichiganSupremeCourt/Clerks/Recent%20Opinions/12-13-TermOpinions/144142-3%20Opinion.pdf
Absolute Immunity Includes Duties of Lower-Level Employees
Citizen sued Police Chief, alleging assault and battery. Police Chief claimed he was absolutely
immune under MCL 691.1407(5) because he was acting within his executive authority as the
highest appointed executive official. The Court held absolute immunity applied, since executive
authority encompasses all authority vested in the highest official, including that of lower-level
employees.

Price v. High Pointe Oil Company, Inc., 493 Mich. 238 (Mich. 2013)
http://courts.mi.gov/Courts/MichiganSupremeCourt/Clerks/Recent%20Opinions/12-13-TermOpinions/143831%20Opinion.pdf
Noneconomic Damages are not Recoverable for the Negligent Destruction of Real Property
Plaintiff, owner of a home built in the 1970’s, replaced her oil furnace with a propane furnace.
Defendant, however, kept the home on its list of residences to “keep full” and pumped 400
gallons of oil into the basement; causing the house to be destroyed. While Plaintiff was fully
reimbursed for all expenses regarding the loss of her house, a jury still awarded her $100,000 in
non-economic damages. The Court reversed, stating it would not overturn the common law rule
that measure of damages regarding property is the difference in its market value before and after
the injury.

2.

Appellate Court Decisions
a.

Insurance Coverage Decisions

Cincinnati Ins. Co. v. Hall, 2013 Mich. App. LEXIS 1135, 2013 WL 3107640 (June 20, 2013)
http://publicdocs.courts.mi.gov:81/opinions/final/coa/20130620_c308002_38_308002.opn.pdf#
“Abuse or Molestation” Clause Involves Non-Sexual Acts and Does not Render Policy Illusory
A disabled adult was injured by another while under the care of insured. When the injured sued,
the insurer sought to deny coverage by arguing “abuse or molestation” caused by the employee’s
negligent supervision was excluded under the Commercial General Liability policy. The trial
court found the exclusion was inapplicable. The appellate court found since “abuse or
molestation” did not refer only to sexual harms, the present harms could be excluded. On
remand, the trial court then found that the words “abuse or molestation” were ambiguous,
rendering the policy illusory. The present court found “abuse or molestation” to require
intentional mistreatment, not necessarily of a sexual nature, and that such a definition is not
ambiguous and does not render the policy illusory.
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Carol Burkard v. Westfield Ins. Co.,
http://publicdocs.courts.mi.gov:81/opinions/final/coa/20130702_c311611_41_311611.opn.pdf#
An Unambiguous Settlement Between Parties Included All Claims in the Future
Plaintiff suffered severe injuries in an automobile accident, including the loss of her right leg.
Plaintiff filed a complaint against the Defendant seeking to recover no-fault benefits that
Defendant had denied. The parties reached a settlement releasing Defendant from any claims.
While the trial court agreed with the Plaintiff that she never had any claims regarding the van,
Defendant appealed and the Court held that the scope of the settlement was unambiguous in that
it included all claims, including Plaintiff’s claim for a modified van.

Dennis Ouellette v. Auto Club Group Ins. Co., No. 310184 Mich. App. (2013)
http://publicdocs.courts.mi.gov:81/OPINIONS/FINAL/COA/20130718_C310184_48_310184.O
PN.PDF
Rebuttal Witnesses not Yet Named by Defendant Could be Modified to Include Testimony
Plaintiff was working as a contractor when he was injured in an automobile accident requiring
multiple surgeries for a detached retina. Following the first surgery he requested no-fault benefits
before his contracting position was terminated. Defendant appealed after the trial court granted
partial summary disposition in favor of Plaintiff. The Court held the trial court erred in granting
summary disposition on behalf of the Plaintiff because Defendant’s had presented sufficient
admissible documentary evidence and while names were not on the witness list, Defendant had
the chance to modify the possible witness list which meant they could be called as rebuttal
witnesses.

Detroit Medical Center v. Progressive Michigan Ins. Co., No. 304622; 302 Mich. App. 392 (July
23, 2013)
http://publicdocs.courts.mi.gov:81/opinions/final/coa/20130723_c304622_45_304622.opn.pdf
No-Fault Benefits are Inapplicable Without Casual Connection
Plaintiff, attempting to recover against Defendant, is the hospital at which the victim of a
motorcycle accident received his medical treatment following a motor vehicle accident. The
accident occurred after the motorcyclist lost control of the motorcycle after seeing the headlights
of an approaching motor vehicle and attempting to avoid a collision. The trial court held that
motor vehicle was sufficiently involved in the incident to provide no-fault benefits to Plaintiff, to
which the Defendant appealed. The Court reversed saying there was no evidence the
motorcyclist needed to take action to avoid the motor vehicle and that there was no collision
between vehicles thus Plaintiff is not entitled to personal protection insurance benefits.
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Detroit Medical Center v. Titan Ins. Co., No. 311036 (Mich. Ct. App. Sept. 17, 2013)
http://publicdocs.courts.mi.gov:81/opinions/final/coa/20130917_c311036_57_311036.opn.pdf#
No-Fault Benefits Given Following Unsigned Motorcycle Title Certificate
Plaintiff, after providing healthcare to an uninsured individual following a motorcycle accident,
attempted to recover its bill from Defendant. Following Defendant’s denial of the claim, Plaintiff
filed a complaint and after receiving no answer from Defendant moved and was granted a default
against Defendant. After receiving notice of the default Defendant immediately contacted
Plaintiff and the court attempted to remove the default. The trial court granted Defendant’s
motion to overturn the judgment and Plaintiff appealed arguing that no good cause was shown.
The Court reversed, holding the injured uninsured individual did not hold legal title of the
motorcycle under MCL 257.233 (9) because he did not sign the title and assignment certificate.

Grange Ins. Co. of Michigan v. Dennis Arthur Bozung, et al., Mich. App. (June 5, 2013)
http://publicdocs.courts.mi.gov:81/opinions/final/coa/20130606_c304557_72_304557.opn.pdf#
There was Sufficient Evidence to Show Motorcycle Injuries Occurred from Use of Motor
Vehicle
Defendants, seeking personal injury protection benefits, were all injured while riding
motorcycles when they were involved in an accident with a motor vehicle. The trial court denied
Plaintiff’s motion for summary disposition from which Plaintiff’s appealed. The dispute revolves
around whether or not the motor vehicle was “involved” in the accident as described under the
Michigan no-fault act. The Court held that the injuries arose from the use of the motor vehicle
and thus there was a connection between the injury sustained and the “vehicular use of a motor
vehicle.”

Harold Hunter, Jr. v. David Sisco & Auto Club Ins. Assoc., No. 306018 Mich. App. (Apr. 2,
2013)
http://publicdocs.courts.mi.gov:81/opinions/final/coa/20130402_c306018(36)_rptr_52o-306018final.pdf#
Motor Vehicle Exception to Governmental Immunity Applies Only to Bodily Injury and
Property Damage
Plaintiff’s vehicle was side-swiped by Defendant’s dump truck. Following the accident, Plaintiff
began experiencing significant pain and filed sued for his physical injuries as well as emotional
damages. The trial court denied Defendant’s motion for summary disposition maintaining there
were still facts in dispute regarding Plaintiff’s injuries and that Plaintiff is entitled to recover for
pain and suffering. Defendant appealed claiming that MCL 691.1405 only applies to bodily
injury and property damage. The Court agreed, saying that “if the Legislature wanted to permit
Plaintiffs to recover damages for pain and suffering or emotional shock…it would have done so
by providing for “personal injury” or emotional damages in the statute.”
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In re Carroll, No. 292649; 832 N.W.2d (Apr. 2, 2013)
http://publicdocs.courts.mi.gov:81/opinions/final/coa/20130402_c292649(76)_rptr_50o-292649final.pdf#
Plaintiff Can Recover for Non-Replacement Services Under MCL 500.3107(1)(c)
Plaintiff, acting as conservator of the estate of Mr. Carroll following a severe injury rendering
him permanently disabled, filed suit seeking recovery of money owed to him in fees for services
rendered. This opinion was written following the case being remanded back to this Court from
the Michigan Supreme Court. The Court reviewed a series of recently decided Michigan cases on
the issue to determine the extent to which recovery was available to Plaintiff. The Court
determined that Plaintiff established the requisite casual connections between the services
rendered and Carroll’s injuries and held that Defendant only had to compensate for Plaintiff’s
services he performed that did not amount to replacement services under MCL 500.3107(1)(c).

Magnolia Hellams v. Home Owners Ins. Co., Mich. App. (July 30, 2013)
http://publicdocs.courts.mi.gov:81/opinions/final/coa/20130730_c309589_44_309589.opn.pdf#
Funeral Home Insurance Company Liable for Injuries Sustained During an “Integral Part of
Business”
Plaintiff, riding in a funeral procession, was injured in a motor vehicle accident, in a vehicle
provided by the funeral home. The funeral home’s insurance company appealed the trial court’s
decision to grant summary disposition for Plaintiff’s insurance company. The issue on appeal
was whether transporting passengers was an integral part of the funeral home’s business. The
Court held transporting was an integral part, and even though they did not always provide
transportation, they did so on enough occasions to uphold the decision of the trial court.

Mason v. Allstate Ins. Co., Mich. App. No. 297891, 2013 WL 549565557 (Oct. 3, 2013)
http://publicdocs.courts.mi.gov:81/opinions/final/coa/20131003_c297891_87_297891.opn.pdf#
Car Manufacturer-Lessor Cannot Name Itself as Named Insured
Driver was injured in car accident, driving a car he leased from Manufacturer under favorable
terms as a retiree. Manufacturer maintained insurance with it as named insured, while driver
maintained separate insurance with him as named insured. Driver’s insurer paid PIP benefits,
then sued Manufacturer’s insurer, claiming it was not the first priority insurer. Trial court found
in favor of Manufacturer’s insurer. The appellate court found Manufacturer’s policy violated
Michigan PIP by not paying benefits if leasee was a named insured by a separate policy. The
Court reformed the policy to name driver as insured, putting each under equal priority.

Michigan Head & Spine Institute, P.C., v. State Farm Mut. Auto. Ins. Co., Michigan 2013 No.
307253
http://publicdocs.courts.mi.gov:81/opinions/final/coa/20130212_c307253(34)_rptr_19o-307253final.pdf
Signed Release Agreement was Unambiguous
Plaintiff filed attempting to recover expenses related to medical care given in which the injured
patient had agreed to a settlement and signed a release, previous to the medical care, barring any
110

future claims against the Defendant according to the language of the settlement agreement. The
district court granted Plaintiff’s motion stating that Plaintiff had an independent cause of action
and that the release between the injured patient and Defendant did not waive any separate cause
of action by the Plaintiff. The Defendant appealed on the theory that the signed release barred
any cause of action against them. The Court reversed and remanded for entry of summary
disposition in favor of the Defendant, finding that the release agreement was unambiguous and
that the parties intended to discharge Defendant’s liability including liability for future medical
services.

Perkins v. Auto-Owners Ins. Co., No. 310473; 301 Mich. App. 658 (July 18, 2013)
http://publicdocs.courts.mi.gov:81/opinions/final/coa/20130718_c310473(35)_rptr_108o310473-final.pdf
Defendant Order to Pay No-Fault Benefits Even Though Plaintiff’s Insurer had not Filed
Certification
Plaintiff, a resident of Kentucky at the time of a motorcycle accident in Michigan, was injured
and filed an action seeking benefits from three insurance companies. The trial court granted
Plaintiff’s summary disposition motion and ruled that Defendant was obligated to pay no-fault
benefits. Defendant appealed, arguing that the insurer of the motorcycle driven by Plaintiff in the
accident did not file a certification within the state of Michigan as required by MCL 500.3163.
The Court affirmed the trial court saying that Plaintiff was entitled to no-fault benefits and that
Defendants statutory construction interpretation would require the Court “to adopt a principle
that any time an insurer raises a question of first impression under the no-fault act, that question,
as a matter of law, presents a legitimate question of statutory interpretation.”

Pioneer Mut. Ins. Co. v. Thomas Dells, et al. 301 Mich. App. 368 (June 18, 2013)
http://publicdocs.courts.mi.gov:81/opinions/final/coa/20130618_c310986(34)_rptr_93o-310986final.pdf#
Trailer Was Connected to Motor Vehicle Accident Enough to Constitute Being Towed
Defendants, as representatives of the estate, sued Plaintiff following a motor vehicle accident in
which a person was killed after a trailer separated from a van on a highway and crashed into the
vehicle. Plaintiffs filed a declaratory judgment action saying their homeowners policy barred
coverage in regards to injuries suffered in the accident and that the towing exclusion was meant
to be used in circumstances in which a trailer was stationary and not in the process of being
towed. The estate appealed, and the Court held that the trial court did not err in granting Plaintiff
summary disposition because a bodily injury was caused by an “occurrence” within the policy
and that the use of the trailer cannot stand on its own, without the van’s use.

Secura Ins. Co. v. Matthews, 2013 Mich. App. LEXIS 482, 2013 WL 1149554 (Mich. Ct. App.
Mar. 19, 2013)
http://publicdocs.courts.mi.gov:81/opinions/final/coa/20130319_c308425_30_308425.opn.pdf#
Adult Son in Neighboring House is not Part of Household for Coverage
Insured obtained property insurance on two owned houses a mile apart; insured lived in one and
her adult son lived in the other with his wife for thirty years. After someone who was injured on
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the property by her son’s house sued for negligence, the insurer won declaratory relief that the
son was not an insured within the policy. While “residents of your household” who are also
“your relatives” are insured, the place and group at issue are analyzed to determine who is in a
household. The court found that the son was not a resident of insured’s household since they
maintained a separate and independent household from the insured.

Westfield Ins. Co. v. D & G Dollar Zone, Mich. App. No. 306408, 2013 WL 951086 (Feb. 28,
2013), 836 N.W.2d 689 (Mich.2013)
http://publicdocs.courts.mi.gov:81/opinions/final/coa/20130228_c306408_34_306408.opn.pdf#
Retailor Selling Non-Corrective Contacts was not a Professional Service
Citizen was injured after using non-corrective contact lenses bought from retail store. Insurer
sought to deny coverage under a “Professional Services” exclusions pertaining to “ophthalmic
lenses” and “personal appearance” and disputed that the injury was an occurrence. The trial court
found neither exclusion applied. The appellate court found that the injury caused by the contact
was an occurrence as defined by the policy. The insurer’s argument that the “Professional
Services” exclusions applied was rejected because selling contacts did not require exercise of
any specialized skill or knowledge.
Zaremba Equip., Inc. v. Harco Nat. Ins. Co., 302 Mich. App. 7, 837 N.W.2d 686 (Mich. App.
2013)
http://publicdocs.courts.mi.gov:81/opinions/final/coa/20130725_c298221(64)_rptr_111o298221-final.pdf#
Agent’s Misrepresentation Does not Bar Duty to Read Policy
After a fire destroyed insured buildings, and replacement cost exceeded policy limits, insured
sued agent for negligently advising the amount of coverage and for fraud. Trial court found the
agent liable for misrepresentation. On appeal, the insured alleged the comparative negligence and
the duty to read the policy doctrines should have been barred since the agent was found to have
negligently misrepresented. The appellate court affirmed, finding comparative negligence was
appropriate when the duty to read the policy was breached.

b.

UM/UIM Decisions

Carol Nagy v. Westfield Insurance, No. 311046 (Mich. Ct. App. July 30, 2013)
http://publicdocs.courts.mi.gov:81/opinions/final/coa/20130730_c311046_53_311046.opn.pdf#
There is no Coverage for Motor Vehicle Accident When Policy is Unambiguous About
“Covered Autos” Regarding UIM Coverage
Plaintiff was driving her husband’s work vehicle when she was struck from behind and injured
by a driver who had insufficient insurance to cover Plaintiff’s injuries. Plaintiff filed a complaint
after Defendant denied coverage on the basis that the vehicle Plaintiff was operating was not a
“covered auto.” The trial court determined Plaintiff was entitled to the underinsured motorist
coverage and Defendant appealed. The Court reversed, finding that the terms of Defendant’s
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policy were unambiguous and that Plaintiff’s vehicle was not a “covered auto” as defined within
the policy language.

c.

Premises Liability Decisions

Angela Sabatos v. Cherrywood Lodge, Inc, Mich. App. (July 9, 2013)
http://publicdocs.courts.mi.gov:81/opinions/final/coa/20130709_c302644_48_302644o.opn.pdf#
Open and Obvious Doctrine did not Apply when Ice was Unavoidable to Enter Building
After leaving Defendant’s premises, Plaintiff slipped and fell on ice that was unavoidable. The
Court held that the open and obvious danger doctrine did not relieve Defendant because the
hazard was effectively unavoidable. The case came back to the appellate court after being
remanded down from the Supreme Court. Again, the Court held Plaintiff was unable to clear the
ice herself or find an alternative, thus there was no practical manner in which she could leave the
premises; therefore the open and obvious doctrine did not apply.

Sanders v. Perfecting Church, Mich. App. No. 308416, 2013 WL 3717795 (July 16, 2013)
http://publicdocs.courts.mi.gov:81/opinions/final/coa/20130716_c308416_79_308416.opn.pdf#
Individual Purchasing Meal at Church is not Invitee Since it is not an Essential Commercial
Purpose
Injured party sued church after falling in parking lot. The trial court found the injured party was a
licensee and granted summary judgment to church. The court affirmed, finding that injured party
could not show she was an invitee since attending a service and possibly purchasing a meal was
not for an “essential commercial purpose.” The court found purchasing a meal was ancillary to
the main religious purpose.
d.

Governmental Immunity Decisions

Colflesh v. Village of Lexington, No. 307727 Mich. App. (Feb. 12, 2013)
http://publicdocs.courts.mi.gov:81/opinions/final/coa/20130212_c307727_29_307727.opn.pdf#
Court Says Plaintiff Needed to Specify Witness Names in Trip and Fall Case
Plaintiff suffered injuries as a result of a trip and fall incident occurring on a sidewalk. Following
the incident, Plaintiff filed an incident report with the Defendant giving general details and
locations of what took place. Defendant filed a motion stating that Plaintiff failed to sufficiently
specify the incident that had occurred. The trial court denied the Defendant’s motion leading to
Defendant’s appeal based on the theory that the information provided was insufficient. The Court
said that her information was sufficient and acceptable, but that Plaintiff failed to specify the
names of witnesses known at the time by the claimant; thus, summary judgment should have
been granted because Plaintiff did not satisfy the statutory code.
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Hernandez v. Township of Clinton, No. 307727 Mich. App. (Feb. 14, 2013)
http://publicdocs.courts.mi.gov:81/Opinions/Final/COA/20130214_C307683_32_307683.OPN.P
DF
Hiking and Biking Trail Considered “Sidewalk” Under Highway Exception
Plaintiff suffered an injury when his bicycle tire hit a sink hole along a hiking and biking trail;
Defendant attempted to claim governmental immunity. Defendant filed for summary disposition
pursuant to governmental immunity and the circuit court determined the hiking and biking trail
was a sidewalk on the highway for purposes of the highway exception. The issue on appeal is
whether or not this type of path would be covered under the highway exception to governmental
immunity. The court determined this hiking and biking trail would be considered a sidewalk
because it was intended for dual use by bicyclists and pedestrians, its proximity to the road, and
the lack of vegetation along the path; thus, this path would fall under the highway exception and
governmental immunity could not apply.
e.

Other Significant Decisions

Auto-Owners Ins. Co. v. All Star Lawn Specialists Plus, Inc., 2013 Mich. App. LEXIS 1203,
2013 WL 3449831 (Mich. Ct. App. July 9, 2013)
http://publicdocs.courts.mi.gov:81/opinions/final/coa/20130709_c307711(51)_rptr_101o307711-final.pdf#
Injured Worker not Employee for Workers Compensation, but is Employee for General Liability
An injured worker sued employer’s insurer, claiming he was an independent contractor rather
than employee. The trial court found the worker was not an employee, meaning Workers
Compensation did not apply to him, but that the employer’s general liability and commercial
automobile policy provided coverage. The appellate court found the worker was not an
employee, for Workers Compensation, since he was holding his service out to the public.
Applying the economic reality test, the court remanded the issue of whether the worker was an
employee within the meaning of the general liability policy. The parked vehicle exclusion
applied for the commercial automobile policy.

Braverman ex rel. Smutzski v. Auto-Owners Ins. Co., Mich. App. No. 306492, 2013 WL
4436860 (Aug. 20, 2013)
http://publicdocs.courts.mi.gov:81/opinions/final/coa/20130820_c306492_41_306492.opn.pdf#
Tractor-Trailer Backing into Private Driver was “Actively Involved” if its Lights were off
Motorcyclist was killed after she laid down her bike to avoid striking tractor-trailer that was
backing into private drive, perpendicular to road. No contact was made with tractor-trailer. The
trial court found tractor-trailer was “actively involved” in the accident, pursuant to MCL
500.3114(5), because driver reacted to it as it was moving slowly. The appellate court remanded,
finding the tractor-trailer was not actively involved in the accident, but a material fact existed as
to whether the tractor-trailer’s lights were off. If the tractor-trailer’s lights were off, its presence
in the road could have actively contributed to the accident.
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Elser ex rel. Elser v. Auto Owners Ins. Co., Mich. App. No. 294068, 2013 WL 1008929 (Mar.
14, 2013)
http://publicdocs.courts.mi.gov:81/opinions/final/coa/20130314_c294068_87_294068.opn.pdf#
Judge Inappropriately Corrected Jury Verdict Without Sufficient Detail on Jury Form
Injured party brought action to collect additional medical payments from insurer, after some
payments were established by prior court decision. The Court rejected insurer’s argument that
the care provider’s decision to forgo collection proceedings against injured party and
questionable contract required a directed verdict. The Court found collateral estoppel barred the
trial court from re-litigating the issue of causation. The Court remanded to re-determine the
amount of penalty interest, finding the trial court erred in correcting an apparent mistake made
by the jury in the calculation of penalty interest since the jury form did not have sufficient detail
to show how the jury erred.

Evelyn Proudfoot v. State Farm Mutual Automobile Ins. Co., No. 305009 (Mich. Ct. App. Sept.
12, 2013)
http://publicdocs.courts.mi.gov:81/opinions/final/coa/20130912_c305009_45_305009.opn.pdf#
Abuse of Discretion is the Standard of Review in Cases Involving Attorney Fees and Interest
Plaintiff and Defendant had been in long standing litigation regarding attendant care expenses
following an injury. At trial the jury awarded Plaintiff sums for both the amount of allowable
expenses and an amount that of interest that Plaintiff was entitled to on overdue allowable
expenses. Defendant appealed arguing that the trial court should not have awarded attorney fees
and the jury’s interest award because the delay was reasonable. The Court affirmed, holding that
the standard of review was abuse of discretion and that the trial court did not abuse its discretion
in following the jury’s verdict and amounts in favor of the Plaintiff.

Ginger Stein v. Home-Owners Ins. Co., No. 310257 (Oct. 13, 2013) 2013 WL 5663219
http://publicdocs.courts.mi.gov:81/OPINIONS/FINAL/COA/20131017_C310257_54_310257.O
PN.PDF
Appellate Court Overturns Trial Court’s Evidentiary Standards Regarding Insurance Provisions
Plaintiff’s modular home was severally damaged after a fire. Defendant denied the insurance
claim based upon Plaintiff’s alleged misrepresentation as well as the fire investigation report
which ruled the fire was set by an amateur. The trial court held Plaintiff’s misrepresentation was
not an issue which could be resolved under summary disposition, but rather a determination for
the trier of fact. Upon remand, the trial court issued a number of jury instruction, and required
the jury to apply a “clear and convincing standard.” The jury found for the Plaintiffs, and the
Defendant appealed. The Court held the disputed provisions within the insurance contract were
express provisions and while it may have been appropriate for Defendant’s fraud affirmative
defense to be determined under a clear and convincing standard, the remaining affirmative
defenses were to be decided under a preponderance of the evidence standard.
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3.

Federal Court Decisions

Bonkowski v. Allstate Ins. Co., 6th Cir. No. 12-2038, 2013 WL 4491419 (Aug. 23, 2013)
http://www.ca6.uscourts.gov/opinions.pdf/13a0780n-06.pdf
Father Caring for Son was Not Entitled to More Benefits from PIP Insurer
Quadriplegic sought to recover more benefits for care from PIP insurer to compensate his father
who provided constant care. The trial court found the current rate of payments was legal. The
appellate court rejected the insured’s estoppel claim since the insured did not urge the Court to
accept a proposition, but disagreed with it. The Court rejected the insured’s collateral estoppel
argument, because the insured failed to show that the same issue was actually litigated in the first
proceeding or that the issue was necessary to the judgment. The Court also rejected a renewed
motion for judgment as a matter of law pursuant because there was sufficient evidence in the
record to support the jury verdict that the insured’s condition had improved.

Frazier v. Life Ins. Co. of North America, 725 F.3d 560 (2013); 2013 WL 3968766
http://www.ca6.uscourts.gov/opinions.pdf/13a0206p-06.pdf
Defendant Acted Reasonably and Within a Rational Manner in Denying Plaintiffs Long Term
Disability Benefits
Plaintiff, a mail sorter, filed for long term disability insurance following a prolonged pain in her
back and lower extremities, even though her discharge instructions from physical therapy
indicate Plaintiff could return to work. The policy provisions indicate that in order for Plaintiff to
receive her long term disability she must be continuously disabled for a period of 180 days and
that she would be unable to earn 80% or more of her earnings. The trial court ruled that
Defendant’s discretionary denial of the claim was neither arbitrary nor capricious and granted
Defendant’s motion for summary disposition. Plaintiff appealed arguing that she had shown
sufficient prove to warrant long term disability. The Court upheld the trial court holding that
Defendant’s denial of the claim was rational, supported by the administrative record, and that
Defendant’s procedures were reasonable.
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D.

SIGNIFICANT CASE PENDING BEFORE THE MICHIGAN SUPREME COURT

Rambin v. Allstate Ins. Co., (No. 146256)
Does Unknowingly Using A Stolen Motorcycle Constitute Denial of No-Fault Benefits?
The appellate court held that Plaintiff didn’t violate the model penal code statute for the state
regarding “unlawfully taking” a motor vehicle. The court’s rationale was that Plaintiff was
unaware the motorcycle was stolen at the time he borrowed the vehicle, thus his no-fault benefits
should not be denied. The Supreme Court will decide whether unknowingly borrowing a stolen
motorcycle constitutes an unlawful taking.

This case was pending at the time this summary was printed. To confirm
whether the Supreme Court has issued a decision in this case, we invite
you to visit our website at http://www.smithrolfes.com.
THIS IS AN ADVERTISEMENT
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VII.

THE STATE OF FLORIDA
A.

FREQUENTLY CITED FLORIDA STATUTES
1.

General Considerations in Insurance Claim Management

Fla. Stat. § 86.011
Declaratory Judgments
This statute gives the circuit and county courts of Florida the authority to declare rights, status,
and other equitable or legal relations whether or not further relief is or could be claimed.
Fla. Stat. § 95.03
Contract Provision Shortening Limitations Period
This statute prohibits contract provisions which mandate an action based on the contract be
brought in a shorter time period than prescribed in Florida’s statute of limitations.
Fla. Stat. § 95.10
Cause of Action Arising in another State
This statute prohibits a cause of action being brought in Florida if the cause of action arose in
another state and the applicable statute of limitations of that state has lapsed.
Fla. Stat. § 626.854
Public Adjuster Prohibitions
Statute enacted to regulate public insurance adjusters and to prevent the unauthorized practice of
law. The statute prohibits public adjusters from soliciting or entering into a contract with an
insured or claimant within forty-eight (48) hours of a potential claim. The statute allows an
insured to cancel a contract with a public adjuster within three (3) days of its signing or three (3)
days following notification of the claim to an insurer without penalty to the claimant. The statute
also contains provisions restricting the activities and fees allowable by public adjusters.
Fla. Stat. § 626.9521
Unfair Claims Practices; Penalties
The statute pertains to penalties imposed for an unfair or deceptive practice in the insurance
business. The statute includes punitive fines for persons and insurers who commit an unfair
claim practice.
Fla. Stat. § 626.9744
Settlement Practices Relating to Property Insurance
When a homeowner’s insurance policy provides for the adjustment and settlement of first-party
losses based on repair or replacement cost, physical damage incurred in making a repair or
replacement which is covered shall be included in the loss. When a loss requires replacement of
items and the replaced items do not match in quality, color, or size, the insurer shall make
reasonable repairs or replacement of items in adjoining areas, subject to consideration of relevant
factors.
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Fla. Stat. § 627.405
Insurable Interest Requirement for Property
No insurance contract of property shall be enforceable except for the benefit of persons having
an insurable interest in the things insured at the time of the loss. The statute defines “insurable
interest” as “any actual, lawful, and substantial economic interest in the safety or preservation of
the subject of the insurance free from loss, destruction, or pecuniary damage or impairment.”
Fla. Stat. § 627.4136
Nonjoinder of Insurers
The statute requires for a person who is not an insured to obtain a settlement or verdict against a
person who is an insured before a cause of action against a liability insurer can be maintained.
An insurer has the right to insert a contractual provision into a liability insurance policy which
precludes persons not designated as an insured from joining a liability insurer as a defendant.
Fla. Stat. § 627.4137
Disclosure of Certain Information Required
The statute requires insurers who provide liability coverage to disclose particular information
upon written request of a claimant within thirty (30) days. This disclosure must be signed by a
corporate officer, the insurer’s claims manager, or superintendent, and must contain the
following information: the insurer’s name, the insured’s name (or insureds’ names), the limits of
the liability coverage, a statement of any policy or coverage defense which it reasonably believes
applies to the situation, and a copy of the policy. An insurer has a continuing duty to update this
information to the claimant immediately upon discovering new facts relevant to the statement.
Fla. Stat. § 627.4143
Outline of Coverage
No private passenger automobile or basic homeowner’s policy shall be delivered or issued for
delivery unless an outline has been delivered prior to issuance or accompanies the policy. The
statute lists what an effective outline of coverage for a private passenger motor vehicle insurance
policy contains. The statute also requires that a basic homeowner’s policy may not be delivered
or issued unless a comprehensive checklist of coverage is delivered prior to issuance. The statute
lists what the comprehensive checklist of coverage must include.
Fla. Stat. § 627.701
Liability of Insureds, Coinsurance, and Deductibles
If an insurance policy or contract contains provisions requiring the insured to be liable as a
coinsurer with the insurer issuing the policy, the statute lists the requirements the policy must
meet to do so. The statute also contains restrictions on insurers and disclosure requirements for
insurers for hurricane damage deductibles.
Fla. Stat. § 627.70121
Payment of Claims for Dual Interest Property
Effective for policies issued or renewed on or after Oct. 1, 2006, a property insurer shall transmit
claims payments directly to the primary policyholder, payable to the primary policyholder only,
without requiring a dual endorsement from any mortgage holder or lienholder, for amounts
payable for personal property and contents, additional living expenses, and other covered items
that are not subject to a recorded security interest.
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Fla. Stat. § 627.70131
Insurer’s Duty to Acknowledge Communications Regarding Claims; Investigation
An insurer shall review and acknowledge receipt of a communication with respect to a claim
within fourteen (14) calendar days, unless payment is made within that time period or the failure
to respond is caused by factors beyond the insurer’s control. The acknowledgement requirement
shall not apply to claimants represented by counsel beyond communications necessary to provide
forms and instructions.
Within ten (10) working days after an insurer receives proof of loss, the insurer shall begin an
investigation as is reasonably necessary.
Within ninety (90) days after an insurer receives notice of a property insurance claim, the insurer
shall pay or deny such claim or a portion of the claim unless failure to pay is caused by factors
outside the insurer’s control.
Fla. Stat. § 627.7015
Alternative Procedure for Resolution of Disputed Property Insurance Claims
This statute sets forth a nonadversarial procedure for a mediated claim resolution conference as
an effective, fair, and timely alternative to the traditional adversarial appraisal process.
Fla. Stat. § 627.7016
Insurer Contracts with Building Contractors
An insurer who offers residential coverage may contract with a building contractor skilled in
techniques that mitigate hurricane damage. The insurer must guarantee the building contractor’s
work if the insurer offers policyholders the option to select the services of such building
contractors. The insurance company is not liable for the actions of the building contractor.
Fla. Stat. § 627.702
Valued Policy Law
This statute fixes the measure of damages payable to the insured in the amount of a total loss as
the amount of money specified in the policy for which premiums were charged and paid. This
statute does not deprive an insurer of any proper defense, and the insurer is never liable for more
than the amount necessary to repair, rebuild, or replace the structure. An insurer is not prohibited
from repairing or replacing damaged property at its own expense, without contribution on the
part of the insured, except when an insured has elected to purchase stated value coverage. Any
insurer may provide insurance indemnifying the insured for the difference between the value of
the insured property at the time of loss and the amount expended to repair, rebuild, or replace it.
Fla. Stat. § 627.712
Residential Windstorm Coverage Required
This statute requires an insurer issuing a residential property insurance policy to provide
windstorm coverage. An insurer must make an exclusion of windstorm coverage and an
exclusion of coverage of contents, available at the option of the policyholder. The statute lists
criteria which must be met for such exclusions.
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Fla. Stat. § 744.387
Settlement of Minor’s Claims
A settlement agreement of a minor’s claim reached after an action has been commenced must be
approved by the court having jurisdiction over the action. If a settlement agreement is reached
before an action is commenced, the court may authorize the settlement if it will be for the best
interest of the minor. If the net settlement exceeds $15,000.00, the court shall appoint a guardian
on the minor’s behalf.
2.

Insurance Fraud

Fla. Stat. § 627.409
Representations in Applications and Warranties
Any statement or description made by an insured in an application for insurance is a
representation. A misrepresentation, omission, or concealment of fact may prevent recovery if it
is material to either acceptance of the risk or to the hazard assumed by the insurer or if the
insurer, in good faith, would not have issued the policy, the same coverage, the same premium
rate, or insured in as large an amount had the true facts been known.
Fla. Stat. § 627.425
Forms for Proof of Loss Furnished
On request of any person claiming to have a loss under an insurance contract, an insurer shall
furnish forms of proof of loss. This statutory requirement does not include a responsibility for the
completion of such proof by the insurer.
Fla. Stat. § 627.426
Claims Administration
Acknowledgement of the receipt of notice of loss or claim under a policy, furnishing forms for
reporting a loss or claim, for giving information relative to a loss or claim, for making proof of
loss, or investigating any loss or claim under any policy or engaging in settlement negotiations
does not constitute a waiver of any provision of a policy or any defense.
A liability insurer shall not be permitted to deny coverage based on a particular coverage defense
unless: (a) written notice of reservation of rights to assert a coverage defense is given to the
insured within thirty (30) days after the insurer knew of the coverage defense, and (b) at least
thirty (30) days before trial, the insurer gives notice of its refusal to defend the insured, obtains
from the insured a nonwaiver agreement setting out the specific facts and policy provisions upon
which the coverage defense is asserted, and retains independent counsel.
Fla. Stat. § 633.03
Investigation of Fire; Reports
The state fire marshal shall investigate the cause, origin, and circumstances of every fire
occurring in Florida where property has been damaged or destroyed where there is probable
cause to believe that the fire was the result of carelessness or design.
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Fla. Stat. § 633.818
False Statements to Insurers
This statute deems false statements or representations by a firefighter employer to an insurer of
workers’ compensation insurance a second degree misdemeanor.
3.

Automobile Insurance

Fla. Stat. § 324.021
Minimum Insurance Required
This statute requires motor vehicle insurance in the amounts of:
1. $10,000.00 in case of bodily injury to, or death of, one person in any one crash;
2. $20,000.00 in case of bodily injury to, or death of, two or more persons in any one crash;
3. $10,000.00 in case of injury to, or destruction of, property of others in any one crash.
Fla. Stat. § 626.9743
Settlement Practices Relating to Motor Vehicle Insurance
The statute specifies prohibited conduct in settling motor vehicle insurance claims and applies to
both personal and commercial claims. When liability and damages owed are reasonably clear, an
insurer may not recommend that a third-party claimant make a claim on his or her own policy
solely to avoid paying the claim under the policy issued by that insurer. Methods for adjustment
and settlement of a motor vehicle total loss are provided and include a cash settlement, a
replacement motor vehicle, or another method agreed to by the claimant.
Fla. Stat. § 627.4132
Stacking of Coverages
The statute prohibits stacking of insurance policies when an insured is protected by any type of
motor vehicle insurance policy. The insured is only covered to the extent provided on the vehicle
involved in the accident. The stacking prohibition does not apply to uninsured motorist coverage.
Fla. Stat. § 627.7263
Rental and Leasing Driver’s Insurance to be Primary
The valid insurance providing coverage for the lessor of a motor vehicle for rent or lease is
primary unless otherwise stated. If the lessee’s coverage is to be primary, the statute sets out the
specific language which the lease agreement must contain in order for such coverage to be
effective.
Fla. Stat. § 627.727
Uninsured and Underinsured Motor Vehicle Coverage
No motor vehicle liability insurance policy shall be issued unless uninsured motor vehicle
(UMV) coverage is provided therein. An insured may make a written rejection of the coverage
on behalf of all insureds under the policy. If the motor vehicle is leased, the lessee has the sole
privilege to reject uninsured motorist coverage. The insurer shall notify the insured at least
annually of the insured’s options as to UMV coverage.
The term “uninsured motor vehicle” includes an insured motor vehicle when the liability insurer
thereof: (a) is unable to make payment with respect to the liability of its insured due to its
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insolvency, (b) has provided limits of bodily injury liability for its insured which are less than the
total damages sustained by the person entitled to recover damages, or (c) excludes liability to a
nonfamily member whose operation of an insured vehicle results in injury to the named insured.
Fla. Stat. § 627.7275
Motor Vehicle Liability
A motor vehicle insurance policy providing personal injury protection must also provide
coverage for property damage liability. Insurers shall make coverage available for bodily injury,
death, and property damage arising out of ownership, use, or maintenance of a motor vehicle in
an amount not less than $10,000.00 for injury or death of one person in any one crash,
$20,000.00 for injury or death of two or more persons in any one crash, and coverage available
for property damage in an amount not less than $10,000.00 for the injury or destruction of
another’s property.
Fla. Stat. § 627.730
Florida Motor Vehicle No-Fault Law
Florida statutes within the range of section 627.730 to section 627.7405 may be cited and known
as the “Florida Motor Vehicle No-Fault Law.”
Fla. Stat. § 627.736
Required Personal Injury Protection Benefits, Exclusions, Priority, and Claims
This statute provides required insurance policy benefits, including, to a limit of $10,000.00,
eighty (80) percent of all reasonable expenses for necessary medical services, sixty (60) percent
of any loss of gross income and loss of earning capacity per individual from inability to work,
and death benefits equal to the lesser of $5,000.00 or the remainder of unused personal injury
protection benefits per individual.
This statute also authorizes exclusions of benefits for injuries sustained while occupying another
motor vehicle owned by the insured and not insured under the policy, for injury sustained by any
person operating the insured motor vehicle without consent, for injury caused to one’s self
intentionally or for injury sustained while committing a felony.
Fla. Stat. § 627.737
Tort Exemptions; Limitation on Right to Damages; Punitive Damages
This statute exempts owners and operators of motor vehicles from tort liability to the extent that
the benefits required for personal injury protection under Fla. Stat. §627.736 are applicable. In
any tort action brought against the owner or operator of a motor vehicle, a plaintiff may recover
damages in tort for pain, suffering, mental anguish, and inconvenience because of bodily injury
or disease only in the event that the injury or disease consists in whole or in part of:
(a) Significant and permanent loss of an important bodily function.
(b) Permanent injury within a reasonable degree of medical probability, other than
scarring or disfigurement.
(c) Significant and permanent scarring or disfigurement.
(d) Death.
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Fla. Stat. § 627.7407
Application of the Florida Motor Vehicle No-Fault Law
This statute revives the Florida Motor Vehicle No-Fault Law, effective January 1, 2008, after the
law was repealed on October 1, 2007. This statute requires personal injury protection coverage
for motor vehicle owners. The statute recognizes that vehicle owners were not required to
maintain personal injury protection coverage from October 1, 2007 to January 1, 2008.
4.

Negligence, Other Torts and Contribution

Fla. Stat. § 624.155
Bad Faith
This statute provides a civil remedy in the event an insurer does not attempt, in good faith, to
settle claims toward its insured.
5.

Miscellaneous Statutes

Fla. Stat. § 627.4145
Readable Language in Insurance Policies
Effective for policies written on or after Oct. 1, 1983, this statute requires that every insurance
policy written in Florida pass a readability test and lists the criteria a policy must meet to be
deemed “readable.” The statute also lists types of policies to which the readability requirement
does not apply.
Fla. Stat. § 627.4265
Payment of Settlement
In a case in which a settlement between a person and insurer has been reached, the insurer shall
tender payment no later than twenty (20) days after such settlement is reached. If the payment is
not tendered within twenty (20) days or another date agreed to by the parties, it shall bear interest
at the rate of twelve (12) percent per year from the date of the settlement agreement.
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B.

FLORIDA STATUTES OF LIMITATIONS

Claim Type/Section

Statute Period

Specific Performance of
a Contract
Fla. Stat. § 95.11(5)(a)

One year for an action for specific performance of a contract.

O
N
E
Y
E
A
R

Claim Type/Section

Statute Period

Medical Malpractice
Fla. Stat § 95.11(4)(b)

Two years from the time the incident giving rise to the action
occurred, or two years from the time the incident should have
been discovered with due diligence.
In no event shall the action be commenced later than four years
from the date of the incident or occurrence out of which the
cause of action occurred.

Wrongful Death
Fla. Stat. § 95.11(4)(d)

Two years for an action for wrongful death.

Libel or Slander
Fla. Stat. § 95.11(4)(g)

Two years for an action for libel or slander.
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T
W
O
Y
E
A
R
S

Claim Type/Section

Statute Period

Bodily Injury due to
Negligence
Fla. Stat. § 95.11(3)(a)

Four years for an action founded on negligence.

Personal Property damage
due to Negligence
Fla. Stat. § 95.11(3)(a)

Four years for an action founded on negligence.

Trespass to Property
Fla. Stat. § 95.11(3)(g)

Four years for an action for trespass on real property.

Fraud
Fla. Stat. § 95.031(2)(a)

For an action founded on fraud, four years, with the period
running from the time the facts giving rise to the cause of
action were discovered or should have been discovered with
the exercise of due diligence. In any event, an action for fraud
must be begun within twelve years after the date of the
commission of the alleged fraud.

Breach of Contract not in
Writing
Fla. Stat. § 95.11(3)(k)

Four years for an action on a contract not founded on a written
instrument.

Assault and Battery
Fla. Stat. § 95.11(3)(o)

Four years for an action for assault and battery.

Malicious Prosecution
Fla. Stat. § 95.11(3)(o)

Four years for an action for malicious prosecution.

Statutorily Created
Liability
Fla. Stat. § 95.11(3)(f)

Four years for an action founded on a statutory liability.

Rights not Otherwise
Provided for
Fla. Stat. § 95.11(3)(p)

Four years for any action not specifically provided for.
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F
O
U
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Y
E
A
R
S

Products Liability
Fla. Stat. § 95.11(3)(e),
Fla. Stat. § 95.031(2)(b)

Four years for an action founded on the design, manufacture,
distribution or sale of personal property not permanently
incorporated into real property. Under no circumstances may a
claimant commence an action for products liability to recover
for harm allegedly caused by a product with an expected useful
life of ten years or less, if the harm was caused by exposure to
or use of the product more than twelve years after delivery of
the product to its first purchaser or lessee who was not
engaged in the business of selling or leasing the product or of
using the product as a component in the manufacture of
another product.

Claim Type/Section

Statute Period

Contract in Writing
Fla. Stat. § 95.11(2)(b)

Five years for an action on a contract founded on a written
instrument.

Foreclosure of Mortgage
Fla. Stat. § 95.11(2)(c)

Five years for an action to foreclose a mortgage.
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Claim Type/Section

Statute Period

Bad Faith
Fla. Stat. § 624.155

As a condition precedent to bringing an action of bad faith, an
insurer must have been given sixty (60) days written notice of
the violation. No action shall lie if, within sixty (60) days after
filing notice, the damages are paid or the circumstances giving
rise to the violation are corrected.

Minor’s Claims
Fla. Stat. § 95.051(1)(h)

Except as to claims of medical malpractice, the statute of
limitations does not begin to run until the minor reaches the
age of majority. In any case, the action must be begun within
seven years after the act or event giving rise to the cause of
action.
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SIGNIFICANT FLORIDA COURT DECISIONS
1.

Supreme Court Decisions
a.

Insurance Coverage Decisions

Geico Gen. Ins. Co. v. Virtual Imaging Servs., 2013 Fla. LEXIS 1387 (Fla. July 3, 2013)
www.floridasupremecourt.org/decisions/2013/sc12-905.pdf
Insurers Must Provide Notice of use of Fee Schedules to Calculate Reimbursements
Following a motor vehicle accident that resulted in injuries and required medical services for the
insured, a service provider billed the insurer, and the provider was reimbursed based on the
Medicare fee schedule formula set forth in Fla. Stat. § 627.736(5)(a). The provider filed suit as
assignee of the insured’s personal injury protection benefits, alleging the provider was not paid
the full amount of benefits due. The Supreme Court held that with respect to PIP policies issued
after January 1, 2008, an insurer cannot limit reimbursements based on the fee schedules
contained in Fla. Stat. § 627.736(5)(a), without providing notice in its policies that the fee
schedule will be used to calculate reimbursements.

Trinidad v. Fla. Peninsula Ins. Co., 2013 Fla. LEXIS 1379 (Fla. July 3, 2013)
www.floridasupremecourt.org/decisions/2013/sc11-1643.pdf
Replacement Cost Policies
Insured filed a claim with his homeowner’s insurance company for fire damage that occurred to
his home. The insurer admitted coverage, based on the insured’s replacement cost policy. The
insured did not make the repairs to his home or hire a general contractor to make the repairs. The
insurer’s payment included other costs necessary to make the repairs, but did not include an
amount for the general contractor’s overhead and profit. The insurer argued that it could
withhold payment until the insured actually incurred the expenses in making the
repairs/contracting to have the repairs made. The claim arose under the 2008 version of Fla. Stat.
§ 627.7011, which did not require an insured to repair property as a condition precedent to the
insurer’s obligation to pay replacement costs for a loss. [Fla. Stat. § 627.7011 was amended in
2011 to specifically allow the insurer to hold back the difference between the actual cash value
and the replacement cost value until the “work is performed and expenses are incurred.”]
Under the 2008 version of Fla. Stat. § 627.7011, the Supreme Court held that an insurer’s
required payment under a replacement cost policy includes a general contractor’s overhead and
profits, where it is reasonably likely the insured would need a general contractor to make the
repairs. Here, because the policy did not require the insured to actually repair the property as a
condition precedent to the insurer’s obligation to pay, the insurer was not authorized to withhold
replacement costs pending actual repair. Replacement costs are measured by what it would cost
the insured to repair or replace the damages structure on the premises if the insured were to do
so.
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b.

Other Significant Decisions

Laizure v. Avante at Leesburg, Inc., 109 So. 3d 752 (Fla. 2013)
http://www.floridasupremecourt.org/decisions/2013/sc10-2132.pdf
Heirs are Bound to Valid Arbitration Agreement Between Deceased and Nursing Home
Decedent signed a valid arbitration agreement with a nursing home when he was admitted for
care requiring negligence claims to be settled by binding arbitration. The estate of the decedent
claimed that their wrongful death claim survived the arbitration agreement. The Supreme Court
held that the arbitration agreement was valid. An estate’s entitlement to bring a wrongful death
action is predicated on whether the decedent had a right to bring a cause of action had he
survived. The decedent agreed to arbitrate any negligence claims and his estate cannot claim any
right greater than he would have had, had he survived.

Nunez v. Geico Gen. Ins. Co., 117 So. 3d 388 (Fla. 2013)
http://www.floridasupremecourt.org/decisions/2013/sc12-650.pdf
Conditioning PIP Benefit Recovery on Attending an EUO is Invalid
Insured’s policy contained a provision requiring the insured to submit to an examination under
oath (EUO). The insured denied the insured’s claim after she was injured in a car accident and
failed to submit to an EUO. The insured alleged that the insurer had violated Florida’s personal
injury protection (PIP) statute (Fla. Stat. § 627.736). The Supreme Court was asked to determine
whether, under Fla. Stat. § 627.736, an insurer could require an insured to attend and EUO as a
condition precedent to recovering PIP benefits. The Supreme Court determined that EUO
conditions are invalid, and are contrary to Florida’s PIP statute.

Tiara Condominium Association Inc., etc. Marsh & McLennan Companies, Inc., et., et al., 2013
WL 828003
http://www.floridasupremecourt.org/decisions/2013/sc10-1022.pdf
Economic Loss Rule
An insurance agent negligently represented to the insured that the insured had $100 million in
coverage to cover hurricane losses, where the insurer later determined they had only $50 million.
The insured undertook over $100 million in repairs and the insurer later settled for $80 million.
The insured brought a claim for the unpaid $11 million. The federal court could not determine
whether the non-contractual claims for tort (negligence and breach of fiduciary duty) were
appropriate for a motion for summary judgment as being precluded by the economic loss rule,
because the insurance agent was potentially a “professional” under insurance malpractice
provisions, which do not follow the economic loss rule.
The Supreme Court held that the economic loss rule applied only in product liability situations,
and the insured could sue the broker based on tort law solely on economic damages claims.
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2.

Appellate Court Decisions
a.

Insurance Coverage Decisions

1500 Coral Towers Condo. Ass'n, Inc. v. Citizens Prop. Ins. Corp., 112 So. 3d 541, (Fla. Dist.
Ct. App. 2013),
http://www.3dca.flcourts.org/opinions/3D12-0132.pdf
Coverage (Late Notice to Insurer)
In 2005, Plaintiff was insured under a commercial-residential property insurance policy with the
Defendant. Plaintiff alleges damage sustained to property in October 2005’s Hurricane Wilma,
but did not send notice to Defendant-insurer until June 29, 2010. Though Defendant-insurer
admitted knowing of the damage as early as November 2005, the court found that Plaintiffinsured failed to uphold their contract, specifically the provision stating that the insured must,
“[g]ive prompt notice to [the insurer],” of the loss. Because the Plaintiff failed to give prompt
notice, the appeals court found that Defendant-insurer suffered prejudice and upheld summary
judgment in favor of the Defendant.
Allstate Floridian Ins. Co. v. Farmer, 104 So.3d 1242 (Fla. Ct. App. 5th 2012)
http://www.5dca.org/Opinions/Opin2012/122412/5D12-1254.op.pdf
Failing to Provide Proof of Loss Notice
After an insured suffered lightning damage to his home, the insurer failed to provide benefits
under a homeowner’s policy. The insurer claimed that the insured had not submitted a proof of
loss form, and pursuant to the policy, the insured did not comply with the policy’s terms and
conditions. The court held that there was no indication that the insurer’s investigation was
prejudiced without the proof of loss form, and there was no material breach of the policy.

Cheetham v. Southern Oak Ins. Co., 114 So. 3d 257 (Fla. Dist. Ct. App. 3d Dist. 2013)
http://www.3dca.flcourts.org/opinions/3D11-3277.pdf
Water Damage Exclusion does not Relate to Damages Originating from the Residence
Insured filed a claim with their insurer after their home sustained water damage. The water
damage was caused by deteriorating of a pipe within the residence’s plumbing system that
caused water to back up into the premises. The insurer denied the claim, asserting that the loss
was excluded based on the water damage exclusion contained in the policy. Insureds claimed the
water damage was covered by their all-risk policy. The court held that based on the policy
provision, the policy excluded water damage originating from somewhere other than the
residence premises’ plumbing system. Because the water damage was sustained due to the
premises’ plumbing system, the loss was covered under the policy.
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Citizens Prop. Ins. Cor. v. Casar, 104 So. 3d 384 (Fla. Dist. Ct. App. 2013)
http://www.3dca.flcourts.org/opinions/3D11-2843.pdf
Interpretation of Appraisal Clause
Defendant-insureds sustained water damage they alleged stemmed from a refrigerator line leak,
but Plaintiff-insurer’s inspection determined that only some of the damage was caused by the
leak and, therefore, only some of the damage was covered by the homeowners’ policy. The
policy contained an appraisal clause that, in the case of disagreement, allowed for one party to
request an appraisal, but required written assent from the other party. Though the Defendantinsureds requested an appraisal, because Plaintiff-insurer refused, the court found that the
Plaintiff was not required to participate in an appraisal.

Citizens Prop. Ins. Corp. v. River Manor Condominium Ass’n, Inc., Fla. App. No. 4D12-901,
2013 WL 1441294 (Apr. 10, 2013)
http://www.4dca.org/opinions/April%202013/04-10-13/4D12-901%20op.pdf
FL § 718.111(11)(b) does not Require Insurers to Cover “Condominium Property Located
Outside the Units”
A condo association’s insured property was damaged by a hurricane, resulting in an appraisal to
determine the total damage. While the policy excluded coverage for property set apart from the
building, FL § 718.111(11)(b) provides that insurance policies shall provide coverage for
“condominium property located outside the units.” The court held that the statute does not
require insurers to cover such property. Instead, the statute specifies what items the insurers and
unit owners are responsible for covering, and requires associations to use their “best efforts”
when obtaining coverage.
The insurer also disputed paying the full appraisal award, arguing that some items were
duplicative, others were not owed due to a prior agreement with the association and others were
the responsibility of the unit owners. The court found that the trial court should have adjudicated
whether a prior agreement existed, but not whether some items were duplicative or were the
responsibility of the unit owners.

Ergas v. Universal Prop. & Cas. Ins. Co., 114 So. 3d 286 (Fla. Ct. App. 4th Dist. 2013)
http://www.4dca.org/opinions/April%202013/04-24-13/4D11-3803.op.pdf
Definition of Marring
In an action against a Florida insurer to determine whether a homeowner’s policy provides
coverage for damage to their tile floor by the dropping of a hammer, the court considered
different definitions of the word “marring” for potential ambiguity. The homeowner’s policy
excludes cover for “wear and tear, marring, deterioration.” The Defendant relied on the
definition of the term “mar” to mean “detract from the perfection or wholeness of,” which could
mean any “damage at any time that made the property less than perfect.” The Plaintiff argued
that the term “marring” should be read in context meaning it refers to damage occurring over
time. The court found three specific and distinct causes listed in the exclusion, “wear and tear,
marring, and deterioration,” and interpretation upon another cause is not necessary. Therefore,
the ambiguity in the policy was found in favor of the insurer, the damage was excluded from the
policy coverage.
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Geico General Ins. v. Harvey, No. No. 4D12-1525, 2013 Fla. App. LEXIS 935 (Fla. Ct. App. 4th
Dist. Jan. 23, 2013)
http://www.4dca.org/opinions/Jan%202013/01-23-13/4D12-1525.op.pdf
Insured Cannot Maintain a Post-Verdict Bad Faith Claim
After a jury verdict against insured in excess of his policy limit was awarded, the insured brought
a post-verdict crossclaim against the insurer for bad faith. Florida Rule of Civil Procedure
1.170(g) requires that a crossclaim must arise out of the transaction or occurrence that is the
subject matter of either the original action or a counterclaim therein. The appellate court
concluded that an insurance bad faith action does not accrue until the issue of coverage under the
policy has been determined; therefore, a bad faith claim against the insurer is distinct from the
Plaintiff’s tort claim against the insured and must be brought in a separate cause of action.

Hunt v. State Farm Florida Ins. Co., No. 2D11–6484, 112 So. 3d 547 (Fla. Dist. Ct. App. 2013)
http://www.2dca.org/opinions/Opinion_Pages/Opinion_Pages_2013/April/April%2005,%202013
/2D11-6484.pdf
Effect of an Appraisal Award and Pleading a Civil Remedy Notice
Plaintiff filed a civil remedy notice (CRN) against his insurer after he disagreed with the
insurer’s estimate of damages for his sinkhole damaged home. Pursuant to the CRN, an appraisal
award was entered in Plaintiff’s favor, which the insurer fully paid. Plaintiff voluntarily
dismissed his lawsuit against the insurer, but later brought a bad faith action against the insurer.
The appellate court reversed the dismissal of the Plaintiff’s second bad faith action on two
grounds. First, an appraisal award in favor of the insured meets the favorable resolution
requirement for bringing a bad faith claim under Fla. Stat. Ann. § 624.155 (West). Second, the
insured is not required to plead a specific cure amount in a CRN since a CRN may be filed
before the damages are fully determined.

Jossfolk v. United Property & Cas. Ins. Co., 110 So.3d 110, 111 (Fla. App. 2013)
http://www.4dca.org/opinions/Mar%202013/03-20-13/4D12-443.op.pdf
Ordinance and Law Coverage is not Recoverable Through Appraisal until Incurred
An insured submitted a claim for wind damage, which the insurer denied, and was adjudicated
by an appraisal. After one appraiser objected because the Ordinance and Law coverage was not
analyzed, the award was increased to include some roof damage. When insured’s contractor
applied for a permit to repair the roof, the permit was denied since the entire roof had to be
repaired. The insurer refused to pay for the whole roof, and a lawsuit commenced.
The court found that Ordinance and Law coverage is not recoverable until incurred, which was
not until the insured applied for the roof repair. At that point, the insured gained the right to
appraisal under that coverage. Also, the court rejected the insurer’s argument that the arbitration
code applies to appraisal awards.
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Makryllos v. Citizens Prop. Ins. Corp., 103 So. 3d 1032 (Fla. 2d DCA 2012)
http://www.2dca.org/opinions/Opinion_Pages/Opinion_Page_2012/December/December%2028,
%202012/2D11-2842.pdf
Waiver of Policy Provision
Homeowners filed a claim with their insurer for roof damage and damage from rain that entered
the interior of the home. The insurer denied the claim for roof damage, but paid for damages to
the interior. The insureds later filed a supplemental claim asserting additional roof damages and
damages to the interior. The insurer requested the named insured appear for an examination
under oath (EUO) and demanded the insured submit a proof of loss “prior to or at the
Examination under Oath.” The policy required a sworn proof of loss within 60 days after the
insurer’s request. The insurer rescheduled the EUO several times. When the EUO finally took
place, the insured submitted his proof of loss. The insured filed suit against the insurer. The trial
court granted summary judgment to the insurer because the insured failed to timely submit a
proof of loss within 60 days of the first request. The appellate court reversed noting that a jury
must decide whether the insurer waived its right to rely on the policy condition requiring the
proof of loss within 60 days.

Universal Prop. and Cas. Ins. Co. v. Johnson, 1D12-0891, 2013 WL 1809639 (Fla. Dist. Ct.
App. 2013)
http://opinions.1dca.org/written/opinions2013/04-30-2013/12-0891.pdf
Insured’s Misrepresentations Concerning Criminal History Voided Policy
After an accidental fire occurred, Defendant filed a claim with Universal. Defendant had falsely
answered a question on the insurance application pertaining to prior convictions. Defendant
answered she had not been convicted of a felony in the last ten years, but she had actually been
convicted of five felonies. Universal denied insurance coverage since the Defendant had made a
misrepresentation. The appellate court found that under Fla. Stat. § 627.409, it does not need to
be proven that misrepresentation was intentionally made for the contract to be voided. The Court
found there does not need to be a more stringent standard for denial on the ground of
misrepresentation than the statute provides. Therefore, the court determined the contract of
insurance is void.
b.

UM/UIM Decisions

Horace Mann Ins. Co. v. Chase, No. 1D12-2132 (Fla. Dist. Ct. App. 1st Dist. Sept. 26, 2013)
http://opinions.1dca.org/written/opinions2010/11-30-2010/09-5572.pdf
UM Coverage Waivers and Policy Transfers
In 2001, an insured purchased an automobile insurance policy and elected to reduce the
uninsured motorist (UM) limits included with the policy to $25,000/50,000. The insured signed a
form acknowledging the reduced UM limits. On the same form, the insured selected non-stacked
UM coverage. The insured’s daughter was listed as a driver, but not a named insured on the
original policy. In 2004, the insured’s daughter became the sole named insured on the policy. In
2007, the father (the original insured) was listed as a driver on the daughter’s policy. In 2008, an
uninsured motorist collided with two motorcycles operated by the original insured and his
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daughter. The original insured was killed. The daughter sought to recover UM coverage for
herself and on behalf of her father’s estate.
With regard to the father’s estate, the court held that the UM coverage waiver and stacked
coverage waiver were binding. With respect to the daughter individually, the daughter was
entitled to stacked coverage, but the UM waiver was binding.
Pack v. Geico Gen. Ins. Co., 119 So. 3d 1284 (Fla. Dist. Ct. App. 4th Dist. 2013)
http://www.4dca.org/opinions/September%202013/09-04-13/4D12-3146.op.pdf
Plaintiff Entitled to Diagnostic Medical Costs Despite a Jury’s Zero Damages Award
Insured brought an action to recover uninsured motorist benefits. It was undisputed that the
insured suffered at least a sprain as a result of the accident and had medical expenses related to
the diagnosis of the sprain. The jury returned a verdict that the uninsured driver’s negligence was
the cause of the insured’s damage. However, the jury awarded the insured zero damages for past
or future medical expenses and declared the insured’s injury non-permanent. Because the parties’
experts agreed that the insured suffered a neck sprain, the appellate court reversed the jury
verdict, holding that the insured was entitled to the medical costs for reasonable diagnostic
testing. The insured was granted a new trial on damages to determine the insured’s undisputed
non-permanent neck sprain.
State Farm Mut. Auto. Ins. Co. v. Siergiej, 116 So. 3d 523 (Fla. Dist. Ct. App. 2d Dist. 2013)
http://www.2dca.org/opinions/Opinion_Pages/Opinion_Pages_2013/June/June%2014,%202013/
2D11-3321.pdf
Uninsured Motorist Coverage Applied in Collision with Sheriff’s Department Employee
After being involved in a crash with a motorcycle operated by a sheriff’s department employee,
the insured sued the Sheriff’s Department and his uninsured motorist (UM) insurer asserting
negligence claims against the Sheriff’s Department and seeking UM coverage from his insurer.
The jury awarded the insured $211,000 for injuries sustained. The insurer asked the court to
determine which amounts should be credited against the verdict. The court held Fla. Sta. §
627.727(6) was inapplicable, because the Sheriff’s Department was not an uninsured motorist
and the Sherriff’s Department’s self-insurance did not constitute a liability policy.
Because the insurer did not invoke its right under the policy to receive credit for the full amount
of the limits of the Sheriff’s department’s self-insurance, the insurer was only entitled to a credit
for $50,000 the insured received from the sheriff’s department, and not the full limits of the
Sheriff’s department’s self-insurance, which was $100,000. After subtracting the total benefits
available from the total damages award, $109,000 remained. Accordingly, under Fla. Sta. §
627.727(1), the insured was entitled to recover $100,000 from his UM policy.
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Steinger Iscoe & Greene, P.A. v. GEICO Gen. Ins. Co., 103 So. 3d 200 (Fla. Dist. Ct. App. 4th
Dist. 2012)
http://www.4dca.org/opinions/Nov%202012/11-21-12/4D11-4162.op.pdf
Discovery and Privilege Issue
A law firm represented a client in a claim against the client’s insurance company. Because some
of the client’s treating physicians were to render opinions on matters such as causation,
permanency and future damages, the insurance company sought to depose the law firm’s office
manager to obtain information and documentation related to financial dealings between the law
firm and the Plaintiff’s physicians. The law firm moved for protective order, arguing the requests
invaded the privacy of non-party patients and violated the attorney-client privilege of the firm’s
former clients. The treating physicians were required to provide financial bias discovery and any
history of referrals between the physician and the law firm. Additionally, if the insurance
company was able to establish that the physician and the law firm referred clients to each other,
more extensive bias discovery would have been appropriate.
The appellate court recalled that discovery would normally be sought from the physician instead
of the party’s legal counsel. However, the court reasoned that legal counsel may be required to
produce discovery regarding a referral relationship between a lawyer and a doctor to determine
the extent of the vested financial relationship in situations where the doctor “has no records or
produces nebulous testimony.” Since there was no such evidentiary finding, the appellate court
concluded the trial court erred in requiring the law firm to produce discovery, quashed the trial
court’s order and remanded for further proceedings.
c.

No-Fault (PIP) Decision

McCarty v. Myers, No. 1D13-1355, 2013 Fla. App. LEXIS 16980 (Fla. 1st DCA Oct. 23, 2013)
http://www.floir.com/siteDocuments/OPINIONReversingInjunction.pdf
Appellate Court Reinstates Amendments to New Florida No-Fault Law
A group of health care providers, including chiropractors, acupuncturists and massage therapists,
representing themselves and “Jane Doe,” a fictional representative of Florida citizens alleged that
the 2012 Personal Injury Protection (PIP) Act (Chapter 2012-197, Laws of Florida) violated the
their constitutional rights of “access to courts.” The 2012 PIP Act amended various provisions of
the Florida Motor Vehicle No-Fault law, specifically Fla. Sat. 627.736(1), capping PIP coverage
at $2,500 for non-emergency care and required patients to seek care within 14 days of an
accident. The $10,000 total cap on PIP coverage remained in place, but the law prohibited
massage therapists and acupuncturists from receiving PIP claims. The court held the alleged
economic harm to the providers was an insufficient basis to assert others’ potential access to
courts claims. The court also stated that the real parties in interests, injured motorists whose
ability to sue had been limited by the Act, were absent from the case. Accordingly, the appellate
court overturned a lower court’s grant of a temporary injunction against the law.
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d.

Premises Liability Decisions

Metsker v. Carefree, 90 So. 3d 973 (Fla. Dist. Ct. App. 2d Dist. 2012)
www.2dca.org/opinions/Opinion_Pages/Opinion.../2D10-5867.pdf
Liability at Trade Show Booth
A patron was injured during a visit to a recreational vehicles show held at the state fairgrounds.
A manufacturer arranged for a sales representative entity to set up and staff its booth at the show
and the booth was also staffed by at least two other representatives that were not affiliated with
the sales representative entity. A metal pole fell from the manufacturer’s booth exhibit and struck
the patron while she was seated in a booth next to the manufacturer’s booth. As a result of the
blow, the patron sustained serious injuries. The lower court granted summary judgment in favor
of the manufacturer on the grounds that an independent contractor (the sales representative)
operated the premises. The appellate court reversed, because the manufacturer and sales
representative entity at the very least shared joint control of the booth. Therefore, the
manufacturer’s exclusive or joint control would have given rise to a duty to keep the booth in a
reasonably safe condition.
Reffaie v. Wal-Mart Stores, Inc., 96 So. 3d 1073 (4th DCA 2012)
http://www.4dca.org/opinions/Sept%202012/09-05-12/4D10-2494.op.pdf
Defense Attorney’s Insinuations about Physicians and Personal Injury Firms Warranted New
Trial
Plaintiff customer appealed the trial court’s denial of a new trial after a jury found the customer
80% comparatively negligent for her slip and fall at a retail store. During cross examination,
defense counsel asked the customer’s expert witness and treating physician questions about his
relationship with personal injury law firms. In closing argument, defense counsel insinuated the
physician-expert had admitted he had a relationship with such law firms. However, the appellate
court found there was no evidence to support the fact the physician had any relationships with
personal injury law firms. Because these insinuations may have affected the jury’s perception of
the physician’s credibility, the appellate court held the trial court improperly denied the
customer’s motion for a new trial.
e.

Other Significant Decisions

Betzoldt v. Auto Club Group Ins. Co., No. 2D23-5368, 2013 Fla. App. LEXIS 17055 (Fla. 2d
DCA Oct. 25, 2013)
http://www.2dca.org/opinions/Opinion_Pages/Opinion_Pages_2013/October/October%2025,%2
02013/2D12-5368.pdf
Court Finds Florida had Personal Jurisdiction over Out-of-State Insurer
Insured, a Michigan resident, was involved in an auto accident in Tampa that injured another
woman. The insurer only issues policies to Michigan drivers. The injured woman made a claim
against the insured. The insured’s insurance provider attempted to accept an offer to settle for the
policy limits. However, the insurance provider never procured affidavits from the insured
regarding other insurance and did not advise the insured of the settlement offer. Because of the
failures, the injured woman sued the insured, resulting in a judgment of $459,381; the insured’s
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policy limits were only $100,000. The insured died, and her personal representative sued the
insurer. The insurer sought dismissal due to lack of personal jurisdiction. The court held the trial
court had jurisdiction over the insurer under Fla. Sta. § 48.193 (Florida’s long arm statute),
because the policy covered accidents in all states and there was a breach based on failure to
perform acts required by the contract in Florida. Additionally, the insurer had sufficient
minimum contacts with Florida that it could reasonably anticipate being hauled into court
because the insurer agreed to defend claims against the insured throughout the U.S.

Fish Tale Sales & Serv., Inc. v. Nice, 106 So. 3d 57 (Fla. Ct. App. 2d Dist. 2013)
http://www.2dca.org/opinions/Opinion_Pages/Opinion_Pages_2013/February/February%2001,%
202013/2D12-2694.pdf
Defendant Retailer may File Third-Party Complaint Against Manufacturer
Customers filed suit against retail boat dealer, manufacturer of the boat, manufacturer of the
engine, and manufacturer of the fuel pump after the customers were injured by an explosion on
the boat. To streamline their action, the customers dropped the manufacturers from their suit; the
retailer moved to file a third-party complaint against the parties dropped from the original suit.
The appellate court held that the retailer could join the third parties to avoid exposure to
inconsistent outcomes from independent action against those parties. Common law indemnity
under General Maritime Law is quite limited, but a non-negligent tortfeasor is entitled to seek
indemnity against the manufacturer of a defective product that injures a Plaintiff to whom the
non-negligent tortfeasor may be held liable.

Gira v. Wolfe, 115 So. 3d 414 (Fla. 2d DCA 2013)
http://www.2dca.org/opinions/Opinion_Pages/Opinion_Pages_2013/May/May%2008,%202013/
2D11-6465.pdf
No Enforceable Settlement when Insurer Fails to Comply with Statutory Disclosures
Plaintiff was injured after being struck by a vehicle driven by the Defendant. Defendant’s
insurance policy included bodily injury coverage. Plaintiff’s attorney requested information
pursuant to Fla. Sta. § 627.4137(1). The insurer responded by sending a check for policy limits
and a proposed release as well as information regarding policy limits. Plaintiff’s attorney
eventually sent a letter to the insurer offering the resolve the claim for policy limits. In the same
letter, Plaintiff’s attorney again requested the disclosures, including additional coverage. When
the insurer again did not disclose any information other than policy limits, Plaintiff’s attorney
returned the check, rejecting the settlement due to the insurer’s failure to comply. After suit was
filed, the trial court granted Defendant’s motion to enforce the settlement. The appellate court
reversed, stating the Plaintiff’s settlement offer was conditioned on the disclosure, and Defendant
did not comply because he failed to disclose additional insurance.
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Gulfcoast Surgery Ctr., Inc. v. Fisher, 107 So. 3d 493 (Fla. Dist. Ct. App. 2d Dist. 2013)
http://www.2dca.org/opinions/Opinion_Pages/Opinion_Pages_2013/February/February%2013,%
202013/2D12-3313.pdf
Hospital’s Internal Cost Structure is Relevant to Defendant’s Claim of Unreasonable Charges
Litigant requested records from the hospital for treatment it provided to a motorist who was
injured in an accident with the insured. Because the litigant claimed that the hospital’s charges
were unreasonable, he requested records of the internal cost structure of the hospital. The
appellate court held that such records were relevant and must be provided, but the trial court may
be required to impose protective measures to guard against revelation of trade secrets.

Progressive Express Ins. Co. v. Fla. Dep't of Fin. Servs., No. 4D10-22, 2013 Fla. App. LEXIS
1847 (Fla. 4th DCA. Feb. 6, 2013)
http://www.4dca.org/opinions/Feb%202013/02-06-13/4D10-22.op.pdf
Indemnification Agreement Requires a Subcontractor’s Insurer to Defend General Contractor
Subcontractor, owner of a commercial truck, entered into a contract with a trucking company,
which contained a provision requiring the subcontractor to maintain his own insurance and name
the trucking company as an additional insured. The contract also contained a provision requiring
the subcontractor to indemnify the trucking company from all claims arising out of the work and
the subcontractor’s negligence. The subcontractor was involved in an auto accident that led to a
tort claim against the trucking company. The trucking company argued it was not required to
indemnify the subcontractor based on the anti-subrogation rule established in Argonaut Ins. v.
Maryland Casualty Co. (contribution is not allowed between insurers for expenses incurred in
the defense of a mutual insured).
The court agreed the general rule was still valid, but the indemnification agreement between the
parties altered the general rule, “shifting exposure” to the subcontractor’s insurer, leaving his
insurer with the obligation to defend a suit against the trucking company arising out of the
subcontractor’s negligence. Therefore, the subcontractor’s insurer’s failure to defend the trucking
company entitled the trucking company and its insurer to fees and costs in defending the injured
driver’s claim against the trucking company.

Weber v. Marino Parking Sys., 100 So. 3d 729 (Fla. Dist. Ct. App. 2d Dist. 2012)
http://www.2dca.org/opinions/Opinion_Pages/Opinion_Page_2012/November/November%2002,
%202012/2D11-3745.pdf
Valet Service not Liable for “Negligently Entrusting” a Car to its Owner
Passenger went to a lounge with the driver who left his car with a valet service. The driver
consumed a large quantity of alcohol while at the lounge and became visibly intoxicated. When
the driver departed from the lounge, the valet service gave the driver his car, despite his apparent
intoxication. After driving away, the driver was involved in an accident that caused the
passenger’s death. The deceased passenger’s estate filed a cause of action against the valet
service, alleging the service had a duty to refrain from returning the car keys to the driver.
The court agreed that cars are dangerous instrumentalities. However, the valet service was not
liable for negligently “entrusting” the car to its rightful owner, because the valet service did not
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have a superior right to the driver’s car. Further, the valet service could have been found liable
for conversion had it failed to return the car. Accordingly, the valet service was not legally
entitled to refuse the driver’s demand for his car.

3.

Federal Decision

United Fire and Casualty Co. v. Whirlpool Corporation, 704 F.3d 1338 (11th Cir. 2013)
http://www.ca11.uscourts.gov/opinions/ops/201115011.pdf
Expert Testimony
After an insured suffered a fire loss in their home, expert testimony was excluded from
consideration as to the origin of the fire. The testimony was precluded because it was not
grounded in reliable methodology. The court held that part of the testimony was based on
widely accepted methodology, and it was an error to exclude all of the expert’s testimony.
Furthermore, the court held that it would be appropriate to apply the Cassi inference, when a
product malfunctions during normal operation, a legal inference arises that the injured Plaintiff
establishes a prima facie case for jury consideration.

D.

SIGNIFICANT CASES PENDING BEFORE THE FLORIDA SUPREME COURT

Branam v. Great Lakes Reinsurance (UK), Case No. SC13-1056
Filing Coverage Action Without Proof of Status as Insured
The Court is considering the appellate court determination that a family member of a deceased
insured is not permitted to file a claim under the deceased family member’s policy on behalf of
the deceased without the policy rights and a trial court order authorizing the family member to
file a claim unilaterally. The appellate court held that without authorization, the family member
was a stranger to the policy and did not have the authority to file a claim under the policy.

Fridman v. Safeco Insurance Company of Illinois, Case No. SC 13-1607
Insurer’s Confession of Judgment
The Court is considering the appellate court’s determination that an insurance company does not
have to go forward with a trial on a claim for uninsured motorist (UM) benefits where the insurer
is willing to concede that the insured is entitled to and pays the full UM policy limits. Shortly
before trial, the insurer filed a motion to confess judgment in which it agreed to a judgment in
favor of the insured for the full UM limits. The trial court refused to enter judgment and the case
proceeded to trial. The appellate court held the demand for the full UM benefits was rendered
moot by the insurer’s confession of judgment.
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Ifergane v. Citizens Property Insurance Corp, Case No. SC13-62
Effect of Assignment of Claim upon Policy Obligations
The Court is considering the appellate court determination that an ex-spouse’s assignment of the
entire interest in a once-jointly held property requires the former spouse, a named insured on the
policy, to comply with policy requirements, including submitting to an Examination Under Oath
(EUO), when the assigning spouse has no further interest in the property. The assigning wife was
the sole named insured on the couple’s jointly owned beachfront property that was damaged by
Hurricane Wilma. Once the wife assigned her interest, she refused to comply with the insurer’s
request to take her EUO.

Laughlin-Alfonso v. State Farm Insurance Company, Case No. SC 13-1769
Good Faith Settlement Proposal
The Court is considering the appellate court determination that an insurer’s nominal settlement
proposal was made in good faith, entitling the insurer to attorneys’ fees. The insurer made a
nominal settlement proposal after the insured did not submit a proof of loss and failed to respond
to discovery requests after the insured sued the insurer. The appellate court held that based on the
insured’s failure to cooperate and support her claim, the insurer had reasonable grounds to
believe its exposure was limited.

Security National Insurance v. Angelotta, Case No. SC13-1519
Golf Cart Considered an “Auto” Under Insurance Policy
Insurance company sought review of the appellate court’s determination that a leased, modified
golf cart operated in a retirement community was considered an “auto” under the insured’s
policy. The golf cart in question was capable of speeds greater than 20 mph and had certain
safety modifications designed to allow it to operate on roadways.

These cases were pending at the time this summary was printed. To confirm
whether the Supreme Court has issued a decision in any of these cases, we invite
you to visit our website at http://www.smithrolfes.com.
THIS IS AN ADVERTISEMENT
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VIII.

THE STATE OF WEST VIRGINIA
A.

FREQUENTLY CITED WEST VIRGINIA STATUTES
1.

General Considerations in Insurance Claim Management

W.Va. Code § 33-6-3
Insurable Interest Requirement for Property
No insurance contract of property shall be enforceable except for the benefit of persons having
an insurable interest in the things insured. “Insurable interest” is defined as “any actual, lawful,
and substantial economic interest in the safety or preservation of the subject of the insurance free
from loss, destruction, or pecuniary damage or impairment.”
W.Va. Code § 33-6-14
Policy Provision Shortening Limitations Period
This statute prohibits policy provisions which mandate an action based on the policy be brought
in a time period less than two (2) years from when the cause of action occurs.
W.Va. Code § 33-11-4(2)
Unfair Claims Practices
This statute prohibits the misrepresentation and false advertising of insurance policies.
W.Va. Code § 33-11-4(9)
Insurer’s Duty to Acknowledge Communications Regarding Claims; Investigation
An insurer shall not fail to acknowledge and act reasonably promptly upon communications with
respect to claims. Insurers must also not fail to adopt and implement reasonable standards for the
prompt investigation of claims arising under insurance policies.
Within fifteen (15) days after an insurer receives notice of a claim, the insurer must pay or deny
such claim.
W.Va. Code § 33-28-6
Outline of Coverage
No individual accident or sickness insurance policy shall be delivered or issued for delivery
unless an outline accompanies the policy or subscriber contract in the case of a direct response
insurance product, or is delivered to the applicant at the time the application is made in all other
cases. The statute lists what an effective outline of coverage contains.
W.Va. Code § 55-2-13
Foreign Judgments and Decrees
This statute bars every action or suit upon a judgment or decree in another state or country if the
laws of that state or country would bar such action or suit and the judgment or decree would be
incapable of being otherwise enforced there.
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W.Va. Code § 55-13-1
Declaratory Judgments
This statute gives the circuit and county courts of West Virginia the authority to declare rights,
status, and other legal relations, whether or not further relief is or could be claimed.
2.

Insurance Fraud

W.Va. Code § 29-3-12(a)
Responsibilities of Insurance Companies in Fire Loss Investigation
This statute states that any insurance company shall notify the fire marshal, if it has reason to
believe, based on its investigation of a fire loss to real or personal property, the fire was caused
by other than accidental means. The company shall furnish the fire marshal with pertinent
information acquired during its investigation and cooperate with the courts and administrative
agencies of the state, and the fire marshal, any assistant fire marshal, or any investigator under
the fire marshal’s authority.
W.Va. Code § 33-6-7
Representations in Applications
All statements and descriptions made by an insured in an application for insurance shall be
deemed a representation. A misrepresentation, omission, concealment of facts or incorrect
statements may prevent recovery if it is fraudulent or material to either acceptance of the risk or
to the hazard assumed by the insurer, or if the insurer, in good faith, would not have issued the
policy or insured in as large an amount had the true facts been known.
W.Va. Code § 33-6-25
Proof of Loss Forms
Upon request of any person claiming to have a loss under an insurance contract, an insurer shall
furnish forms of proof of loss. This statutory requirement does not include a responsibility for the
completeness of such proof by the insurer.
W.Va. Code § 33-6-26
Claims Administration
Acknowledgment of the receipt of notice of loss or claim under a policy, furnishing forms for
reporting a loss or claim, for giving information relative to a loss or claim, for making proof of
loss, or investigating any loss or claim under any policy or engaging in settlement negotiations
does not constitute a waiver of any provision of a policy or any defense.
W.Va. Code § 33-41-11
False Statements to Insurers
This statute deems false statements or representations by any person to an insurer to be a felony
if the benefit sought is equal to or greater than $1,000.00 or to be a misdemeanor if the benefit
sought is less than $1,000.00.
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3.

Automobile Insurance

W.Va. Code § 17D-4-2
Minimum Insurance Required
The statute requires motor vehicle insurance in the amounts of: $20,000.00 in case of bodily
injury to, or death of, one person in any one crash; $40,000.00 in case of bodily injury to, or
death of, two or more persons in any one crash; $10,000.00 in case of injury to, or destruction of,
property of others in any one crash.
W.Va. Code § 33-6-29
Rental and Leasing Driver’s Insurance is Primary
The valid insurance providing coverage for the lessor of a motor vehicle for rent or lease is
secondary. Recovery under the lessor’s motor vehicle insurance will not be permitted unless the
lessee has exhausted the limits of all other insurance policies available to him and no
consideration was paid on behalf of the insured vehicle.
W.Va. Code § 33-6-31(a)
Uninsured and Underinsured Motor Vehicle Coverage
No motor vehicle liability insurance policy shall be issued unless uninsured motor vehicle
(UMV) coverage is provided therein.
The term “uninsured motor vehicle” includes motor vehicles as to which there is no: (a) bodily
injury liability insurance and property damage liability insurance, (b) there is such insurance, but
the insurance company writing the same denies coverage thereunder, or (c) there is no certificate
of self–insurance.
W.Va. Code § 33-6-31(b)
Anti-Stacking Language Void
Anti-stacking language in insurance policies is void to the extent that such language is
purportedly applicable to uninsured or underinsured motorist coverage, and an insured covered
simultaneously by two or more uninsured or underinsured motorist policy endorsements may
recover under all of such endorsements up to the aggregated or stacked limits of the same.
4.

Negligence, Other Torts and Contribution

W.Va. Code § 33-41-12
Civil Remedies
This statute establishes civil remedies for an insured against an insurer.
5.

Miscellaneous Statutes

W.Va. Code § 33-11-4(9)(h)
Payment of Settlement
No insurer shall perform, with such frequency as to indicate a general business practice,
attempting to settle a claim for less than the amount to which a reasonable man would have
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believed he was entitled based on advertising material accompanying or made part of an
application.
W. Va. Code § 33-29-5
Readable Language in Insurance Policies
This statute requires that every life, accident, and sickness insurance policy written in West
Virginia pass a readability test, and lists the criteria a policy must meet to be deemed “readable.”
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B.

WEST VIRGINIA STATUTES OF LIMITATIONS

Claim Type/Section

Statute Period

Libel, Slander, &
Defamation
W.Va. Code § 55-212(c)

One year for an action for libel, slander, and defamation.

Torts of Bad Faith
W.Va. Code § 55-212(c)

One year for an action for torts of bad faith.

Claim Type/Section

Statute Period

Assault and Battery
W.Va. Code § 55-212(b)

Two years for an action for assault and battery.

Bodily Injury due to
Negligence
W.Va. Code § 55-212(b)

Two years for an action founded on negligence.

Personal Property
Damage due to
Negligence
W.Va. Code § 55-2-12(a)

Two years for an action founded on negligence.

Wrongful Death
W.Va. Code § 55-7-6

Two years for an action for wrongful death.

Fraud
W.Va. Code § 55-2-12

Two years after the right has accrued.

Medical Malpractice
W.Va. Code § 55-7B-4

Two years from the date of the injury, or within two years of
the date when the injury is discovered or reasonably should
have been discovered, not to exceed ten years after the date of
injury.

Product Liability Claims
W.Va. Code § 55-2-12

Two years after the right has accrued.

146

O
N
E
Y
E
A
R

T
W
O
Y
E
A
R
S

Claim Type/Section

Statute Period

Breach of Contract not in
Writing
W.Va. Code § 55-2-6

Five years for an action on a contract not founded on a written
instrument.

F
I
V
E
Y
E
A
R
S

Claim Type/Section

Statute Period

Breach of Contract in
Writing
W.Va. Code § 55-2-6

Ten years for an action on a contract founded on a written
instrument.

Minor’s Claims – Claims
of Insane Persons
W.Va. Code § 55-2-15

The limitation for any minor’s claims does not begin until his
becoming of full age. If an insane plaintiff is injured, the
limitation period does not begin until plaintiff is found sane,
not to exceed twenty years from when the right accrues.
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SIGNIFICANT WEST VIRGINIA COURT DECISIONS
1.

Supreme Court of Appeals Decisions
a.

Insurance Coverage Decisions

American States Ins. Co. v. Surbaugh, No. 11-1186 (Feb. 6, 2013)
http://www.courtswv.gov/supreme-court/docs/spring2013/11-1186.pdf
The Trial Court, not a Jury, Should Make the Decision Regarding Insurance Coverage on a
Policy Exception
Respondent, who is the mother of the deceased man who was killed while working at a sporting
goods store insured by petitioner, filed suit against petitioner seeking damages following her
son’s death. Petitioner argued that the policy was clear and unambiguous to which the trial court
agreed. Following the trial court’s ruling that the policy terms were unambiguous, a jury trial
was held that found the employee policy exclusion to be unenforceable to which petitioner
appealed. The Court found that the trial court, in a declaratory judgment action, should decide if
a policy’s exclusionary language is applicable as it is generally a question of law.

Ash v. Allstate Ins. Co., No. 12-1533 (Oct. 18, 2013)
http://www.courtswv.gov/supreme-court/memo-decisions/fall2013/12-1533memo.pdf
Trial Court did not Err in Granting Partial Summary Judgment on Plaintiff’s “Stacking” Claim
Plaintiff was involved in an auto accident in 1992. Following the accident, Plaintiff filed sued
saying Defendant assured Plaintiff that they would “stack” their benefits up to $150,000; because
of this Plaintiff accepted $50,000 from the other party involved in the accident as settlement of
their claim. The trial court granted partial summary judgment for Defendant stating that the
$50,000 was the limit of the UIM coverage available to Plaintiff. Plaintiff appealed, 14 years
later, on essentially the same claim stating that Defendant had no policy language prohibiting
“stacking.” The Court upheld the trial court’s ruling 14 years prior stating the trial court did err
with any respect of the original claim.

Daniel W. Thomas, et al. v. William Ray McDermitt & State Farm Mut. Auto. Ins. Co., No. 120688 (Oct. 7, 2013)
http://www.courtswv.gov/supreme-court/docs/fall2013/12-0688.pdf
Noncompliance with State Insurance Commissioner’s Prescribed Forms Results in Loss of
Statutory Presumption
When Plaintiff’s originally signed insurance policy contract they declined to purchase UIM
coverage. After being involved in a serious motor vehicle accident, Plaintiff’s filed a UIM claim
with Defendant State Farm. It was learned thereafter that Defendant’s forms did not comply with
the forms offered by the state insurance commissioner. This Court held that noncompliance of
such forms results in the loss of statutory presumption and a reversion to the Bias standards
which include that the insurer prove it made a commercially reasonable offer of coverage and
that the insured’s rejection of such coverage was knowing and intelligent.
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Dorsey v. Progressive Classic Ins. Co., No. 12-1254 (Nov. 13, 2013)
http://www.courtswv.gov/supreme-court/docs/fall2013/12-1254.pdf
Vehicle Policy that Includes “Any Other Person While Occupying a Covered Vehicle” is a FirstParty Insured
Plaintiff, who was a passenger in a vehicle insured by the Defendant, was involved in a motor
vehicle accident which left her with medical payments. Defendant paid their medical payment
limits of $5,000 and after Plaintiff settled her remaining suits against the driver and opposing
driver in the accident, Defendant asserted a subrogation right for its medical payments. While
Plaintiff argued that Defendant was to reduce its pro rata share of attorney fees and costs, the
circuit court ruled in favor of the Defendant dismissing the bad faith claim filed by Defendant on
the basis that Plaintiff was a third-party insured and thus lacked standing to pursue a bad faith
claim. The Court reversed, holding that Defendant’s policy language of an “insured person”
allows for passengers to be a first-party insured.

Patricia Chafin v. Farmers & Mechanics Mut. Ins. Co. of West Virginia, No. 12-0769 (Nov. 7,
2013)
http://www.courtswv.gov/supreme-court/docs/fall2013/12-0769.pdf
The Term “Collapse” Could be Found to be Ambiguous and did not Require a Complete Falling
in of Plaintiff’s Kitchen
Plaintiff, acting as administratrix of an estate, filed suit claiming her house suffered damage as a
result of blasting near her residence. Defendant denied all claim attempts by Plaintiff after hiring
an expert who examined the property to determine if any damage was related to the blasting that
took place. The trial court held that there was a plain and ordinary meaning of the word
“collapse” and that Plaintiff’s kitchen did not “collapse.” Plaintiff appealed, and that Court
concluded that the trial court erred in stating that the meaning of the term “collapse” was not
ambiguous and went on to state that the Court finds the term “collapse” to mean something less
than the complete falling in of Plaintiff’s kitchen floor.

Wayne Lemasters v. Nationwide Mut. Ins. Co., No 12-0774 (Oct. 29, 2013)
http://www.courtswv.gov/supreme-court/docs/fall2013/12-0774.pdf
Court Upholds Trial Court’s Decision to not Give Attorney’s Fees and Costs in Bad Faith Claim
Plaintiff was injured in a car accident and was insured by the Defendant at the time of the
accident. Following the accident, Plaintiff settled with the at-fault party for their policy limits,
and then made a claim against the Defendant for UIM coverage. After a lengthy negotiation
process regarding the extent of Plaintiff’s losses and injuries, he filed a bad faith suit against
Defendants. The trial court did award attorney’s fees and costs for the initial UIM claim, but did
not award for the bad faith claim stating that the claim did not rise to such a level that justice
required extra-ordinary relief. The Court upheld the trial court stating that it was within the
sound discretion of the trial court to award and not award fees, and that this Court would not
remove such discretion.

149

b.

Employment Decisions

Caudill v. CSX Transportation Inc., No. 12-0420 (Sept. 27, 2013)
http://www.courtswv.gov/supreme-court/docs/fall2013/12-0420.pdf
Statute of Limitations Expired on Spinal Cord Injury
Plaintiff was a long time employee of Defendant who, as part of his job, was required to sit for
long periods of time in locomotive cabooses. Plaintiff eventually was diagnosed with a spinal
condition and filed a claim against his employer. The Defendant filed a motion for summary
judgment arguing the statute of limitations on Plaintiff’s claim had passed to which the trial court
agreed stating that Plaintiff’s back injuries had manifested itself well in excess of statutory
limitations. Plaintiff appealed following the trial court’s decision arguing that his 59(e) motion
should have been granted based on the deposition of his family doctor. The Court affirmed the
decision of the trial court holding that reasonable diligence should have led Plaintiff to the
conclusion of a work related injury long before the expiration of the statutory limitations.

Gina Young v. Apogee Coal Co., LLC., No. 12-0835 (Nov. 6, 2013)
http://www.courtswv.gov/supreme-court/docs/fall2013/12-0835.pdf
Non-Employer “Person” who Qualifies for Immunity under WVA 23-2-6a (1949) may not be
Made a Defendant
Plaintiff is the administratrix of the estate of an employee, Mr. Young, who worked for
Defendant. Plaintiff claimed that a supervisor instructed Mr. Young to remove a counterweight
and as he was in the process of removal when it fell, resulting in his death. This action comes as
a certified question from the United States District Court for the Southern District of West
Virginia concerning the deliberate intention exception as it applies to “persons” as well as
employers. The Court held that it will not displace legislative intent and that the express
language compels the conclusion that a non-employer person is not a viable Defendant.

Master Mechanical Insulation, Inc., v. Richard Simmons, No. 12-1206 (Nov. 6, 2013)
http://www.courtswv.gov/supreme-court/docs/fall2013/12-1206.pdf
In An Employer Deliberate Intent Claim, An Employer May Introduce Evidence Regarding
Employee’s Action and Knowledge of Unsafe Working Conditions as a Defense
Respondent was injured while participating in asbestos abatement activities initiated by
petitioner. After respondent was injured, he filed a Workers Compensation claim which was
denied at first, and then granted by this Court. Following the granting of his Workers
Compensation claim respondent filed a deliberate intent claim against the petitioner to which the
circuit court certified questions to this Court. The Court held the language used in W.V. Code
23-4-2 regarding deliberate intent cases meant that both the injury and the action file date must
be on or after July 1, 2005, that an employer in a deliberate intent case may introduce evidence
relevant to the employee’s conduct, knowledge of the unsafe condition, and proximate causation,
and lastly, an employer may bring evidence against testimony of an employee regarding being
intentionally directed and exposed to an unsafe working condition.
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Smith v. Apex Pipeline Services, Inc., No 11-1610 (Apr. 4, 2013)
http://www.courtswv.gov/supreme-court/docs/spring2013/11-1610c.pdf
Summary Judgment for Employer Upheld in Deliberate Intent Case
Petitioner was hired as a general laborer to work on a pipeline project and during this project he
was struck by an unsecured pipe and suffered back injuries as a result. While still unable to
work, petitioner contacted Defendant about any available work. Petitioner was told that there
was no additional work and that most of the workers working on such projects were laid off.
Petitioner filed for unemployment compensation benefits and found an error in the form that was
immediately corrected and as such he was able to receive his benefits. Defendant filed a motion
for summary judgment which was granted by the circuit court and affirmed by the Supreme
Court, holding the unemployment compensation form was merely a clerical error and that the
circuit court was correct in ruling that petitioner was unable to show a genuine issue as to a
material fact with regards to an employer deliberate intention claim.
c.

Premises Liability Decision

Hersh v. E-T Ent., et al., No. 12-0106 (Nov. 12, 2013)
http://www.courtswv.gov/supreme-court/docs/fall2013/12-0106.pdf
“Open and Obvious” Doctrine Abolished
Plaintiff fell down a stairway in a parking lot that was lacking handrails. While handrails were
required by a local ordinance, the Defendants argued that this constitutes an “open and obvious”
hazard, thus they should not be held liable. The circuit court ruled in favor of the Defendants
following the traditional “open and obvious” doctrine standards saying that Defendants owed no
duty of care to the Plaintiffs. The Court reversed, abolishing the “open and obvious” doctrine.
The Court went on to state an “open and obvious” hazard does not preclude a cause of an action
by a Plaintiff; rather, it’s a jury consideration as to the obviousness of the hazard within a
comparative negligence analysis of the Plaintiff and the owner of the premises.

d.

Other Significant Decisions

Dreama Bowden v. Monroe County Commission, No. 12-0614 (Sept. 23, 2013)
http://www.courtswv.gov/supreme-court/docs/fall2013/12-0614.pdf
Defendant’s 12(b)(6) Motion was Improperly Granted in Dog Mauling Case
Plaintiff, the administratrix of her husband’s estate, filed a claim against the Monroe County Dog
Warden following her husband’s death after being attacked by a group of pit bulls. Plaintiff
claimed that Defendant was aware of previous attacks by these pit bulls, that the warden failed to
properly impound the dogs, and that the pit bulls did not have proper registration. The trial court
granted Defendant’s 12(b)(6) motion based on governmental immunity to which Plaintiff
appealed. The Court reversed, holding that 12(b)(6) motion should be rarely granted, and that
Plaintiff alleged certain facts sufficient to entitle additional discovery.
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Ellis v. Swisher, No. 12-0090 (Apr. 12, 2013)
http://www.courtswv.gov/supreme-court/docs/spring2013/12-0090.pdf
Financial Dependency is Required in Order to Recover in a Non-Familiar Relationship
Petitioner, the ex-wife of the deceased, intervened in Plaintiff’s lawsuit regarding recovery of
settlement proceeds from a wrongful death action claiming she was financially dependent upon
the decedent. The circuit court ruled petitioner was unable to demonstrate that she was
financially dependent because she distributed her $125 monthly arrearage voluntarily between
her two children. Petitioner argued that a former spouse is per se financially dependent and that
under West Virginia law her recovery should be permitted if she can show equitable entitlement.
The Court affirmed the circuit court saying that they would not “abandon over a century of
unwavering precedent” and that a showing of financial dependency is required for those persons
who do not come within the statutory list of beneficiaries on familiar relationship.

Kimberly Landis v. Hearthmark LLC, et al., No. 13-0159 (Oct. 17, 2013)
http://www.courtswv.gov/supreme-court/docs/fall2013/13-0159.pdf
Parental Immunity Doctrine, Contribution and Intervening Cause
This claim originated in the federal court system, but came to this Court on certification of four
issues involving the parental immunity doctrine, contribution, comparative fault, and product
misuse. The case involved a minor being severely burned after spraying starter fuel on a fire.
The parents of the minor filed suit under a products liability theory. The Court stated that the
parental immunity doctrine was still in effect in West Virginia regarding products liability,
however the Court went on to say that a negligent parent may be included as a third-party
Defendant, that Defendants can assert a defense of abnormal product use by the children’s
parents and, in a product liability action, intervening cause by the parents is a plausible defense.

Moore v. Allstate Ins. Co., No. 12-0288 (June 24, 2013)
http://www.courtswv.gov/supreme-court/memo-decisions/spring2013/12-0288memo.pdf
Trial Court Acted Within its Discretion with Jury Instructions Regarding Appraisal Provision
Plaintiff’s house, severely damaged following a house fire, was the subject of a coverage limits
dispute with Defendant. After negotiating and being unable to come up with terms agreeable to
both parties regarding repairs and replacements on the house, the Defendant’s invoked the
appraisal provision within their insurance contract. Plaintiff then filed suit against Defendant
claiming breach of contract, bad faith, and unfair trade practices. The trial court and jury found
for Defendant on all counts to which Plaintiff appealed claiming improper jury instructions. The
Court affirmed, saying that in regards to the jury instruction, the trial court acted within its
discretion by instructing the jury if they could determine if either party breached their contract
terms.
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Ringer v. John, No. 11-1325 (Apr. 2, 2013)
http://www.courtswv.gov/supreme-court/docs/spring2013/11-1325.pdf
Juries Should be Allowed to Determine Awards of Prejudgment Interest Rates
Two parties entered into a contract to construct a subdivision, however, due to several
disagreements between Plaintiff and Defendant, the subdivision was never completed. The trial
court ruled that Defendant could collect $42,100 for work already completed and the interest rate
of 7% would begin accruing on the date in which Defendant filed his counter-claim against the
Plaintiff. Defendant appealed the start date on which the interest would start to accrue claiming
the interest rate and accrual date for the interest payments should start on the date that a party
first has a right to bring suit and not from the date the suit is actually filed. The circuit court
denied the motion, but the Supreme Court of Appeals reversed stating that the trial court erred in
applying the correct statute in regards to collection of prejudgment interest and thus remanded
back to the circuit court.

State Farm Fire & Casualty Company v. Prinz, No 11-1265 (May 21, 2013)
http://www.courtswv.gov/supreme-court/docs/spring2013/11-1265.pdf
Court Strikes Down the Dead Man’s Statute
Plaintiff and Defendant were in court in regards to a wrongful death claim. Plaintiff was
attempting to show that decedent lived with his parents and thus would not have been insured.
The court ruled in favor of the Defendant, saying that the evidence showed he lived with his
grandparents and thus had insurance coverage. Plaintiff’s claim on appeal was that the circuit
court should not have excluded the evidence presented under the Dead Man’s Statute. The
Supreme Court reversed the circuit court and declared the Dead Man’s Statute invalid under the
rational that it conflicts with the authority of the West Virginia Rules of Evidence and that
evidence pertaining to any statement of the deceased, whether written or oral, shall not be
excluded solely on the basis of competency.
2.

Federal Court Decision

Duncan v. ICG Beckley, LLC., No: 5:12-cv-00235 (Apr. 2, 2013) US District Court for the
Southern District of West Virginia
http://docs.justia.com/cases/federal/district-courts/westvirginia/wvsdce/5:2012cv00235/79810/46/0.pdf?1364997002
In Mine Collapse Case Petitioner Needed Expert Testimony to Show Deliberate Intent of
Employer
Plaintiff filed suit after the mine he was working in suffered a partial collapse and, as a result,
Plaintiff suffered extensive injuries to his leg which required numerous surgeries to repair.
Plaintiff attempted to say that the Defendant/employer had the deliberate intent to cause the harm
through which he had an expert testify that the mine was not properly inspected as required. The
court said that the expert lacked sufficient knowledge and field experience to render an opinion
on whether or not a pre-mining inspection could be completed in a 45 minute timeframe. The
court went on to say that without sufficient expert testimony the Plaintiff is unable to show
deliberate intent on the part of the Defendant or a genuine issue to any material fact of the case,
and thus granted Defendant’s motion for summary judgment.
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M. Andrew Sway, Esq.
March 6, 1969 – May 23, 2013

A life is not measured by the quantity of the years, but their quality.
Andy fulfilled that fully as a great husband, father, son, brother,
lawyer and friend and is missed by all of us.
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