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Dear Insurance Professional:
This year our nation will again make the choice of a new leader. The choice we make will
effect our country and the world. While the choices we make in the insurance profession may not
determine world peace or global economics, our choices are important to the people whose lives they
affect.
Every day on each claim or lawsuit we handle, we are called upon to make choices. Many of
you have blessed our Firm with the opportunity to assist in investigating claims and determining
coverage. The decision to extend or deny coverage for a loss is always a choice. We must remember
every choice we make may have dramatic impact upon others: most importantly, the insured who
places their trust in the insurance carrier. We must equally recognize, however, the importance of
guarding innocent policyholders from paying claims which should be properly denied and protecting
our companies from making uninformed or improper decisions.
We also face the choice to act with the utmost of professionalism and respect regardless of
how we are treated by others. From the halls of Congress to the presidential election, but also
including the litigation and claims we all handle, the lack of civility in our society is taking its toll.
Each of us has the choice every day, and in every letter, email or telephone call, to choose the tenor
and manner of our response. The choice we make may well impact not only a single claim or lawsuit,
but our professional careers and, perhaps most importantly, how others view ourselves, our
companies or our firms. It is a split second decision oftentimes, but one we must accept full
responsibility for and consider many times each day. We must choose wisely.
So this year, as we make an important decision as a country, may we equally consider the
choices we make in our own professional lives and careers and recommit ourselves to always acting
with the utmost of civility, integrity and respect in all we do. As members of this great profession
we, and those we serve and encounter, will be better for our making the right choice.
Sincerely yours,

Matthew J. Smith
President & Founder

EXPANDING AND IMPROVING FOR
2016 AND BEYOND!

On February 1st we will relocate and
expand our Columbus office.
Please note our new address and stop
by to see our facilities overlooking
the Ohio State Capitol grounds!
12935 South West Bayshore Drive
Suite 335
Traverse City, Michigan 49684
(231) 922-7420

We are pleased to announce the
opening of our new office in
Traverse City, Michigan to better
serve our northern and western
Michigan clients. Christopher K.
Cooke, with more than thirty years of
insurance law experience, will
manage our Traverse City practice.

41 South High Street
Suite 2300
Columbus, Ohio 43215
(614) 469-7130

Thank you for the opportunity to be of service to your
company and insureds from all of our office locations.
We look forward to working with you in 2016.
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I.

THE WORLD OF INSURANCE IS CHANGING . . . ARE WE READY?
By: Matthew J. Smith, Esq.

Growing up in Dayton, Ohio I remember my grandfather telling stories of his family farm
being adjacent to one owned by the Wright Brothers. As a young boy he remembered chasing
after the Wright Flyer and helping Orville and Wilbur walk their “flying machine” back to the
barn. That same grandfather lived to see Neil Armstrong walk on the moon. The thought of the
technology changes he saw in his lifetime amazed me. I often wonder what he would think of the
technological advancements which have taken place in three decades since he passed away.
Technology is an increasing part of our lives, society and culture. It affects every aspect
of our day and is dramatically changing our profession. The insurance industry has never been
one to change quickly. We are cautious by nature and our very busy model is based on being
risk adverse. The pace of technological change is quite simply moving faster than our profession
is geared to handle. But not only handle, but master, is not a choice but a necessity. In this
article we will explore just a few of the technological challenges which we are facing in the
insurance profession. While they may present challenges, many of these technological advances
will also form the foundation for the future of new avenues of insurance coverage and new
methods for the investigation and litigation of insurance claims. Not only are these technological
advances important for us to consider in the world of claims in 2016 and beyond, but it is
important to remember the manner in which we address the use of this technology will lay the
foundation for generations to come. It is crucial we get it right in how we use these tools
ethically and properly.
So let’s explore just a few of the changes taking place in our profession.
Driverless Vehicles
At a seminar last year I heard a Chief
Claims Officer speak about the future of
insurance and driverless cars. He made an
interesting statement that insurance carriers
should be grateful they do not have this risk
at the current time as the industry has not yet
figured out how to underwrite this type of
risk or coverage.
Without sounding overly critical, I
had the opportunity to speak with him later that day and posed a simple question: “If your
company issues a policy for a vehicle with a VIN number listed on the dec page, how do you
know whether or not that vehicle has a human driver?” My point being the standard auto
insurance policy contains no exclusion for driverless operation and when we issue a policy and
dec page we insure a vehicle by description and VIN number. By nothing more than history (and
perhaps until now common sense), we simply have assumed there would be a human being
driving the car. His question back to me with a horrified look was: “Are you telling me then we
insure driverless vehicles without even knowing we are doing so?” In my opinion, and without a
specific policy exclusion, the answer was “yes”.
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While we may still be years away from truly automated driverless technology, we are
certainly closer than at any point in history. Features such as adaptive cruise control, selfparking, and other technological advancements are further removing human operation from
vehicles. At a recent automotive show Mercedes Benz exhibited a vehicle which drove itself
onto the display platform and then as the doors opened revealed the front seats fully pivoted
backward creating a four person seating compartment around a low rear table where four
passengers could have a meeting or share a meal while the vehicle was traveling down the
highway.
How insurers will underwrite these types of vehicles in the future remains to be seen.
From a claims perspective, we are already beginning to see losses where failures of technological
equipment may have caused or contributed to the occurrence of the accident. From subrogation
recovery to third-party complaints for contribution, as technology evolves we will need to be
more prudent and consider these technological advancements in both the adjustment and
litigation of insurance claims arising from the operation of these vehicles.
Ride-Sharing
Very few business models have taken off
as rapidly as Uber. Now operating across the
United States and in 30 countries around the
world, Uber has become the pre-eminent ridesharing company. Lyft and others are also
competing in this rapidly growing transportation
segment.
The ride-sharing business model allows
virtually anyone with a vehicle to become their own income producing transportation service.
Almost from the start critics have voiced concern regarding the lack of regulation of ride-sharing
since there is no requirement for a chauffer’s license, insurance, or even any type of safety or
background checks prior to a person undertaking to transport persons for a fee.
Responding to the fear of new claims, most insurers sought to immediately invoke
commercial and business pursuit exclusions contained in standard personal auto insurance
policies to void or exclude coverage for any type of ride-sharing services. In response, ridesharing companies such as Uber and Lyft began offering insurance coverage to their drivers, but
only from the time period when either the ride-sharing “app” was activated or during the period
in which passengers were actually in the ride-sharing vehicle. The ensuing result was a “gap” in
insurance coverage since the personal auto carrier still insured the vehicle when it was utilized
only for personal transportation, and the “gap” occurred between the time period when the “app”
may have been turned on, but no passenger was actually in the vehicle being charged a fee.
In the past year alone a number of insurance carriers, including some who had previously
group-rejected any ride-sharing operators, began to realize the marketing potential of the ridesharing phenomenon. These insurers now offer specialized policies or endorsements for ridesharing drivers to make certain there is no “gap” in their coverage.
With the number of ride-sharing vehicles on the roadways it is also incumbent upon those
of us who handle insurance claims to be more vigilant in asking the right questions. Virtually
2

every automobile accident investigation now must include questions concerning whether one or
more of the drivers may have been involved in ride-sharing. Even if there were no passengers in
the vehicle at the time, if the ride-sharing “app” was turned on there may be coverage available,
up to $1 million dollars, through the ride-sharing operator to cover either liability or potentially
property damage for an ensuing accident. We must simply think more broadly in investigating
even the most minor of automobile accidents to determine whether any ride-sharing implications
may be present.
Across the nation many state legislatures are also considering new insurance legislation
to mandate minimum coverage which must be in place for ride-sharing operators. With the
staggering growth of ride-sharing, both by new operators and increased passenger traffic, this is
an issue which will face our profession for many years to come.
Drone Technology
As if the changes taking place on the
ground were not enough, we also face new
challenges from the air.
Drones may well revolutionize how we
conduct surveillance, inspect property damage
claims, especially in catastrophic losses where
road transportation may not be a viable option,
and may even be a viable way to conduct
accident
reconstruction
and
scene
investigations for higher jury impact.
Drones may also make our jobs safer. The ability to utilize a drone for roof inspections
for alleged storm or wind damage may negate the inherent risk of adjusters climbing on roofs,
and result in a better quality investigation done in less time.
Drone technology will also create new ethical issues. Is it permissible to fly a drone over
the back yard of a personal injury or workers’ compensation claimant to find out whether they
are engaged in physical activities out of normal view? Or how does an insurance company deal
with a neighbor who uses a drone to secure such information and then offers to sell it to the
insurance company for a fee? These are questions which largely remain unanswered. Effective
in 2016, the FAA is mandating drone registration, and both state and local governments are also
considering restrictions or legislation affecting drone operation.
While many insurers are looking at drones from the standpoint of surveillance and claim
operations, there also exists increased exposure for liability. With the low cost of drones, they
have become popular hobby and gift items. Insurers are just now beginning to see claims arising
out of drone operation and are questioning whether coverage may be attributable to such losses.
For example, what occurs when a drone operator loses control and the drone crashes into an
intersection causing a multi-vehicle collision? Claims have also arisen where a drone was
inadvertently flown into a building or house causing structural damage and the ensuing claim for
negligent operation of the drone. Absent a policy exclusion, there is probably coverage for these
types of claims.
3

Once again, we are facing a situation where the technological advances outpace our
policy language and historical claim protocol. No doubt the insurance policy of the future may
well contain specific language or endorsements addressing risks associated with drone operation,
or mandate at a minimum licensed-only operation.
Facial Recognition Software
By now virtually everyone in insurance
claims and investigation has their story to tell
about Facebook or similar social media
postings. Claimants have become increasingly
savvy in not posting damaging information
which may impact their claim on their own
social media sites.
If we use this new
technology correctly though, that should not
stop us from finding potentially relevant
information for a claim investigation.
Insurers are now beginning to recognize the potential of using facial recognition software
to search the Internet. By simply using a photograph of a claimant, search programs
automatically roam the web locating postings made by others which may contain photographs or
video showing the claimant engaged in physical activities they claim their injuries prohibit them
from doing.
Similar searches using facial recognition are also beneficial in determining whether
individuals are using multiple identities, may have or been engaged in employment, or lived in
areas which they have denied or failed to have disclosed for a myriad of purposes.
Recent court rulings have given insurers broader abilities to utilize social media,
including facial recognition, for claim investigation purposes. Increasingly, courts across the
United States are holding there is no expectation to a right of privacy for postings made on the
internet, either by an individual or by others involving that individual, regardless of privacy
settings which may be in place. While it is important to know the law of your individual
jurisdiction, these new technological advances allow for the better and more accurate
investigation of insurance claims and battling against potential insurance fraud.
Data Tracking
The digital world we now live in leaves a
clearly traceable footprint behind. How we use
that information may well impact many of the
claims and cases we handle in the years ahead.
Using smartphone technology and tower
data we are now able to build models accurate to
within several hundred feet tracing a person’s
travel patterns and whereabouts throughout the
entire day or time period surrounding a loss. This data is remarkably reliable and allows an
insurer and their counsel to create, at very little cost, an animated video which will actually show
4

the travel patterns and exact time and GPS locations of an individual throughout a time period.
This data can then be compared to the facts of the loss and the sworn testimony of the individual
regarding their whereabouts at crucial points surrounding the loss events.
Geo-tagging is a part of the technology utilized for this type of system and allows for the
downloading of data from a digital photograph to determine within an accuracy of approximately
15 feet the exact location at which that photograph was taken. Pairing this information with the
date and time stamp contained on the digital photograph allows an insurer to identify specifically
where and when a photograph was taken. Such information may be crucial in establishing
whether property damage on a vehicle pre-existed the date of the reported accident, when
photographs to support a contents claim in a fire or water loss were actually taken, or even a
person’s geographic location around the time the loss occurred.
Not all data, however, comes from digital photography or even from smartphones. New
technological advancement such as “fitbits” or “smart” watches also afford new avenues for data
collection and retrieval. Every iPhone and Apple watch contains an automatically loaded
program which discloses how many steps and how far an individual in possession of the
smartphone or wearing the watch walked or stairs climbed during any given day, week, or
month. Many claimants who assert severe personal injury are totally unaware their smartphone,
watch or “fitbit” may tell a completely different story regarding their physical activities and what
they are claiming to the insurance carrier. This data is often sitting right in front of us when we
interview or take examination under oath testimony of a claimant. Knowing what data is
retrievable and asking the right questions to secure that data may hold the key to finding out the
real story.
Our vehicles as well also now contain more data recording capabilities than ever before.
“Black boxes” can tell us important data regarding vehicle operations ranging from speed and
braking to even when the vehicle was last driven and how far. This information may not only be
relevant to your next auto claim, but also may shed light on a person’s claim they never left
home in the hours preceding a loss.
Conclusion
For many, these advances in technology are daunting and create fear. Quite simply, they
should not. The world has always been changing. Today all aspects of our life are changing
based upon rapidly advancing technology. Generations ahead of us face similar changes,
whether it be the advent of telephones, radios, television or even photocopies. While it may well
be true today’s technological advances out pace many of those of prior generations, equally if we
use them correctly these advances provide greater impact and benefit as well.
The challenge to all of us in 2016 and beyond is to learn how to properly, ethically and
correctly utilize these technological advancements in the investigation and litigation of insurance
claims. Our goal should always be simply to seek the truth and pay the claims we owe and deny
those involving fraud or proper exclusions. How we use these technologies to achieve our goal
will be important not only in the short-term, but more importantly for generations to come as we
establish the parameters, guidelines and even court rulings which will affect the use and
admissibility of these new technological advancements for generations to come. We must make
sure to make our choices and decisions wisely.
5

II.

STATUTES OF LIMITATIONS TABLE – STATE BY STATE COMPARISON

Claim Type

Ohio

Kentucky

Indiana

Michigan

Florida

West Virginia

Assault &
Battery

1 year
R.C.
§2305.111

1 year
K.R.S.
§413.140

2 years
I.C.
§34-11-2-4
(1)

2 years
M.C.L.A.
§600.5805
(2)–(4)

4 years
Fla. Stat.
§95.11(3)(o)

2 years
W. Va. Code
§55-2-12(b)

Bodily Injury
Due to
Negligence

2 years
R.C.
§2305.10

Auto Acc. – 2 yrs.
K.R.S.
§304.39-230

2 years
I.C.
§34-11-2-4 (1)

3 years
M.C.L.A.
§600.5805(10)

4 years
Fla. Stat.
§95.11(3)(a)

2 years
W.Va. Code
§55-2-12(b)

BI Claims/other
than auto accs.– 1 yr
K.R.S.
§413.140
Personal
Property
Damage Due to
Negligence

2 years
R.C.
§2305.10

2 years
K.R.S.
§413.125

2 years
I.C.
§34-11-2-4 (2)

3 years
M.C.L.A.
§600.5805(10)

4 years
Fla. Stat.
§95.11(3)(a)

2 years
W.Va. Code
§55-2-12(a)

Wrongful Death

2 years
R.C.
§2125.02

1 year (from appt.)
K.R.S.
§413.180

2 years
I.C.
§34-23-1-1

3 years
M.C.L.A.
§600.5805(10)

2 years
Fla. Stat.
§95.11(4)(d)

2 years
W.Va. Code
§55-7-6

Libel, Slander,
Defamation

1 year
R.C.
§2305.11

1 year
K.R.S.
§413.140

2 years
I.C.
§34-11-2-4

1 year
M.C.L.A.
§600.5805(9)

2 years
Fla. Stat.
§95.11(4)(g)

1 year
W.Va. Code
§55-2-12(c)

Bad Faith

4 years
R.C.
§2305.09(D)

5 years
K.R.S.
§413.120

2 years
I.C.
§34-11-2-4(2)

N/A

5 years
Fla. Stat.
§95.11(2)(b) (breach
of contract action)

1 year
W.Va. Code
§55-2-12(c)

Contract in
Writing

8 years
R.C.
§2305.06

15 years
K.R.S.
§413.090(2)

10 years
I.C.
§34-11-2-11

6 years
M.C.L.A.
§600.5807(8)

5 years
Fla. Stat.
§95.11(2)(b)

10 years
W.Va. Code
§55-2-6

Contract not in
Writing

6 years
R.C.
§2305.07

5 years
K.R.S.
§413.120(1)

6 years
I.C.
§34-11-2-7(1)

6 years
M.C.L.A.
§600.5807(8)

4 years
Fla. Stat.
§95.11(3)(k)

5 years
W.Va. Code
§55-2-6

Fraud

4 years
R.C.
§2305.01(C)

5 years
K.R.S.
§413.120(12)

6 years
I.C.
§34-11-2-7(4)

6 years
M.C.L.A.
§600.5813

4 years
Fla. Stat.
§95.11(3)(j)

2 years
W.Va. Code
§55-2-12
(common law
fraud)

Identity Fraud
5 years
R.C.
§2305.09(C)
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III.

THE STATE OF OHIO
A.

FREQUENTLY CITED OHIO STATUTES
1.

General Considerations in Insurance Claims Management

Ohio Administrative Code § 3901-1-54
Unfair Claims Practices
This provision is not a statute but is part of the state regulations governing insurers. It governs
unfair settlement practices in the handling of property and casualty claims. Numerous minimum
standards of conduct for claims representatives are set forth. It was substantially modified in
November 2004.
Although the code expressly provides violations of the code may result in disciplinary action
being taken by the Department of Insurance, violations do not lead to civil liability, even on firstparty claims.
R.C. § 2111.18
Settlement of Minor’s Claims
All settlements of personal injury claims of minors must be approved by the probate court of the
county where the minor resides.
Amended by 2009 Ohio SB 106 to change the amount of net settlement from $10,000.00 or less
to $25,000.00 or less after payment of fees and expenses. Additional language added includes:
“In the settlement, if the ward is a minor, the parent or parents of the minor may waive all claim
for damages on account of loss of service of the minor, and that claim may be included in the
settlement.”
R.C. § 3737.16
Release of, or Request For, Information Relating to Fire Loss by Insurance Company
Civil authorities investigating property fire losses (including the fire marshal, a fire department
chief, local law enforcement, or the county prosecutor) may request an insurance company
investigating a property fire loss to release any information in its possession concerning the loss.
R.C. § 4505.11
Salvage Titles
If it is economically impractical to repair a vehicle and the insurer has paid the owner an agreed
sum for the purchase of the vehicle, the insurer shall obtain the title and within thirty (30) days
obtain a salvage title.
If the owner retains possession of the vehicle, the insurer cannot pay the owner to settle the claim
until the owner first obtains a salvage title.
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R.C. § 4509.51
Automobile Minimum Liability Limits
The statute requires minimum automobile liability coverage limits (per accident) of: (1)
$25,000.00 for bodily injury or death of any one person in any accident; (2) $50,000.00 for
bodily injury to or death of two or more persons in any one accident; and (3) $25,000.00 for
injury to property of others in any one accident.
R.C. § 4509.53(D)
Motor Vehicle Insurance Policy Applications
The written application of insurance is part of a motor vehicle liability policy.
2.

Clarification of Facts and Legal Duties

R.C. § 2317.48
Action for Discovery
When information and facts surrounding a case are difficult to obtain, a person claiming to have
a cause of action, or a person against whom a cause of action has been filed, may bring an action
for discovery. A discovery action allows such party to explore the strengths of the complaint or
defense without subjecting the party to the potential penalties associated with frivolous lawsuits.
R.C. §§ 2721.01 et. seq.
Declaratory Judgment Actions
This chapter allows parties to file suit to have the court determine the validity of a contract
and/or the rights of the parties under the contract. This is the most effective tool for resolving
disputes on the availability or amount of insurance coverage available.
Effective September 24, 1999, a plaintiff who is not an insured under a policy cannot bring a
declaratory judgment action against a third party’s insurer to determine if coverage is available
for a claim until or unless a final judgment has been placed of record awarding the plaintiff
damages against the insured.
R.C. § 4123.01(A)(1)(c)
“Employee” Under Construction Contract
The statute sets out specific factors to determine whether a person is an “employee” under a
construction contract.
3.

Uninsured Motorist Coverage

R.C. § 3937.18
UM/UIM Coverage
(A) Effective October 31, 2001, an insurer no longer has a duty to offer UM/UIM coverage to
its insured with the sale of a policy. As a result, there will no longer be any requirement that
a rejection or reduction in coverage be in writing.
(A) UIM coverage is not excess coverage.
(G) Insurers may preclude both inter-family and intra-family stacking in their policies.
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(H) On wrongful death claims, any claim for a single death is subject to the per person limit on
coverage.
(H) An insured has a three-year statute of limitations to assert a UM/UIM claim, assuming they
did not destroy the insurer’s right of subrogation.
(K) A vehicle available for the regular use of the insured, a family member, or a fellow
household member can be deemed an uninsured vehicle.
(L) These requirements only apply to policies meeting the financial responsibility requirements
or to umbrella policies.
R.C. § 3937.44
Per Person Limits
For both liability and UM/UIM coverages, only the per person limit is available for recovery for
each person suffering a bodily injury or for each decedent.
4.

Statutory Subrogation Rights

R.C. § 2744.05
Immunity of Political Subdivisions to Subrogation Claims
Political subdivisions are immune to any subrogation claim brought by an insurer.
R.C. § 3937.18(E)
UM/UIM Claims
In the event of payment to an insured for an uninsured/underinsured motorist claim, the insurer
making such payment is entitled to the proceeds of any settlement or judgment resulting from the
exercise of the insured’s rights against a legally liable party. This right is limited by relevant
insolvency proceedings.
R.C. § 3937.21
Subrogation
If an insurance company pays to, or on behalf of, its insured any amount later determined to be
due from another insurer, it shall be subrogated to all rights of the insured against such insurer.
R.C. § 4123.93
Workers’ Compensation Subrogation Rights
This statute became effective April 9, 2003, and therefore applies only to injuries occurring on or
after that date. It restores subrogation rights of the Ohio Bureau of Workers’ Compensation and
self-insured employers. For claims where the injury occurred prior to April 9, 2003, there is no
right of subrogation.
Employees now must notify the lienholder if there is a third-party who is responsible for their
injuries so that there is a reasonable opportunity to assert their subrogation rights. Responsible
parties include UM/UIM insurers.
If an employee is not made whole, then the statute prescribes a formula for pro-rata distribution
of any recovery between the employee and lienholder.
9

If there is the potential for future payments by the lienholder, a portion of the recovery is to be
put in an interest-bearing trust account to protect any future lien.
5.

Liability and Damages Considerations

R.C. § 1533.181
Immunity – Recreational User Claims
The statute provides where a premises owner may be immune from claims by a recreational user
of the premises.
R.C. §§ 2125.01 et. seq.
Wrongful Death Actions
A wrongful death action can only be brought by the executor or administrator of the decedent’s
estate.
The decedent’s surviving spouse, parents, and children are rebuttably presumed to have been
damaged by the death.
All other family members must prove their entitlement to damages.
R.C. § 2305.402
Pending Changes to Trespass Liability Statute
Pending 2012 Ohio Senate Bill 202 would specify the responsibility of a possessor of real
property to a trespasser and the circumstances in which the possessor may be liable in a tort
action for the death or injury of a trespasser. The amendment seeks to clarify that it is the intent
of the General Assembly to declare that the American Law Institute's finalized "Restatement
Third of Torts: Liability for Physical and Emotional Harm" does not constitute the public policy
of the state of Ohio. If passed, Senate Bill 202 would codify the longstanding common law rule
that a land possessor owes no duty of care to a trespasser except to refrain from willful, wanton,
or reckless conduct that is likely to injure the trespasser. This change would also keep in place
Ohio’s current exceptions to this rule where a land possessor owes a trespasser a duty of
reasonable care.
R.C. § 2307.22
Allocation of Damages
This statute only applies to claims where the injury occurred on or after April 8, 2003. If there
are multiple defendants at fault, any defendant who is more than fifty percent at fault is subject to
joint and several liability for the plaintiff’s economic damages. All other at-fault defendants are
liable only to the proportionate extent of their liability. All at-fault defendants are only
proportionally liable for non-economic damages.
If there are multiple defendants at fault, and no one defendant is more than fifty percent at fault,
then the at-fault defendants are liable only to the proportionate extent of their liability for both
economic and non-economic damages. The only exception exists for intentional tortfeasors, who
are still subject to joint and several liability for economic damages.
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R.C. § 2307.25
Right of Contribution
This statute only applies to claims where the injury occurred on or after April 8, 2003. A right of
contribution will exist only if two or more tortfeasors are subject to joint and several liability.
R.C. § 2307.28
Set-offs for Damages
This statute only applies to claims where the injury occurred on or after April 8, 2003. A nonsettling defendant is entitled to a set-off from any award of damages from what a plaintiff has
already recovered from any settling party. This right exists even if the settling party is not found
to be liable. This overrules Fildelholtz v. Peller, (1998), 81 Ohio St. 3d 197, which required a
finding the settling party was liable before a set-off could be imposed.
R.C. § 2307.32
Enforcement of Contribution
This statute only applies to claims where the injury occurred prior to April 8, 2003. If the injury
occurred on or after that date, R.C. § 2307.25 is applicable instead.
A party has one year from the date of judgment against it to seek contribution from joint
tortfeasors.
If the party settles a claim without a judgment, that party has one year from the date of settlement
in which to seek contribution.
A party who enters into a good faith settlement with a plaintiff or claimant for only a portion of
the plaintiff’s damages is immune to claims for contribution from other tortfeasors. The release
of claims bars any contribution claims of joint tortfeasors made either before or after the date of
settlement.
R.C. § 2307.711
Comparative Fault in Product Liability Actions
Assumption of risk is a defense in product liability claims. Depending upon the nature of the
assumption of risk, it can be an absolute bar to a plaintiff’s recovery, without any comparative
fault analysis, or serves as a proportionate basis for reducing damages and liability. This statute
took effect in April 2005.
R.C. § 2315.18
Caps on Compensatory Damages
There are no caps on economic damages. There are no caps on non-economic damages for
“catastrophic” injuries, which are defined as “permanent and substantial physical deformity, loss
of use of a limb, or loss of a bodily organ system, or permanent physical functional injury that
permanently prevents the injured person from being able to independently care for and perform
life-sustaining activities.” With respect to “non-catastrophic” injuries, non-economic damages
are capped at the greater of $250,000.00 or three (3) times the amount of economic damages,
with an absolute maximum of $350,000.00 per plaintiff or $500,000.00 per occurrence. Thus, if
an individual plaintiff incurs more than $83,333.00 in economic loss damages, the cap for noneconomic damages increases from $250,000.00 to $350,000.00.
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R.C. § 2315.19
Comparative Fault
A plaintiff’s recovery is reduced in proportion to their percentage of comparative fault. If a
plaintiff is 51% or more at fault, they are barred from recovery.
For injuries occurring prior to April 8, 2003, there is joint and several liability among joint
tortfeasors for economic damages. For non-economic damages there is only several liability
among joint tortfeasors. If the injury occurred on or after April 8, 2003, R.C. § 2307.22 is
applicable instead.
R.C. § 2315.20
Collateral Benefits
A defendant in a tort action may introduce evidence of certain collateral benefits for the plaintiff,
with stated exceptions. One such exception is if the source of collateral benefits has a federal,
contractual or statutory right of subrogation.
R.C. § 2315.21
Punitive or Exemplary Damages
Effective April, 2005, a defendant now has an absolute right to bifurcate a trial on a punitive
damage claim.
Punitive damages are capped at one to two times the amount of any compensatory damage
award. In the case of a small employer or private individual, punitive damages are capped at two
times the amount of damages or ten percent of their net worth.
R.C. § 2317.02
Waiver of Physician-Patient Privilege
By filing a tort action, a plaintiff waives any physician-patient privilege and the defendant is
entitled to obtain the entirety of the plaintiff’s medical records.
R.C. § 2745.01
Workplace Substantial Certainty Torts
This statute took effect April 7, 2005. It reflects the latest legislative effort to codify workplace
substantial certainty torts. An employee making such a claim must now either prove the
employer intended to injure them or that the employer acted with the belief that injury was
substantially certain to occur. Substantial certainty is considered a deliberate intent to cause
injury, disease, or death. The statute goes on to provide that the deliberate removal of a safety
guard or any misrepresentation of a toxic or hazardous substance creates a rebuttable
presumption of an intent to injure.
R.C. § 3109.09 and § 3109.10
Parental Liability
Liability of the parents is limited to $10,000.00 where their child willfully damages property or
commits a theft offense (R.C. § 3109.09) and where their child has assaulted someone (R.C. §
3109.10).
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R.C. § 3929.06
Insurance Money Applied to Judgment
Once a final judgment is entered in favor of a plaintiff against a person insured against such
liability, after thirty (30) days the judgment creditor may file a supplemental complaint directly
against the insurer to pay the amount of the unpaid judgment against the insured.
R.C. § 3929.25
Extent of Liability Under Policy (Valued Policy Statute)
The valued policy statute applies to any structure insured against loss by fire or lightning. In case
of a total loss the insurer shall pay the amount of the policy; however, if the policy requires
actual repair or replacement of the structure, then the amount paid shall be as prescribed by the
policy.
R.C. § 3929.86
Fire Loss Claim – Payment of Property Taxes
Where fire damage to a structure exceeds $5,000.00, the statute sets forth procedures for
payment of delinquent property taxes from the insurance proceeds.
R.C. § 3937.182
No Insurance for Punitive Damages
Motor vehicle policies cannot insure against punitive damages.
R.C. § 4123.741
Fellow Employee Tort Immunity
An employee may not bring suit against an employer or fellow employee for injuries sustained as
a result of the negligence of the employer or fellow employee.
The injury must have occurred within the scope and course of employment and be compensable
under Workers’ Compensation laws.
The statutory immunity does not apply to intentional torts.
R.C. § 4319.18
Liquor Liability Claims
This statute limits the scope of claims against a tavern due to actions of an intoxicated person
resulting in injury to a third party.
R.C. § 4513.263
Seatbelt Defense
This statute became effective April 2005. A defendant may now interject evidence the plaintiff
failed to wear a seatbelt. This evidence is not admissible for the purposes of establishing liability
but can be utilized to establish a plaintiff’s injuries would not have occurred or not have been as
severe, had a seatbelt been worn.
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6.

Insurance Fraud

R.C. § 2913.47(B)(1)
Presenting Fraudulent Claims
A person commits insurance fraud if, while acting with purpose to defraud or knowing the
person is facilitating a fraud, the person presents or causes to be presented any written or oral
statement that is part or in support of an application for insurance or a claim for a benefit under a
policy of insurance, knowing the statement, in whole or in part, is false or deceptive.
R.C. § 2913.47(B)(2)
Fraud in the Application or Claim for Insurance
It is illegal to assist, aid, abet, solicit, procure, or conspire with another to prepare or make any
written or oral statement intended to be presented to an insurer as part or in support of an
application for insurance or a claim for a benefit under a policy of insurance, knowing the
statement, in whole or in part, is false or deceptive.
R.C. § 2913.47(C)
Penalties
First Degree Misdemeanor—Fraudulent claims in an amount less than $500.00.
Fifth Degree Felony—Fraudulent claims between $500.00 and $4,999.99.
Fourth Degree Felony—Fraudulent claims between $5,000.00 and $99,999.99.
Third Degree Felony—Fraudulent claims of $100,000.00 or more.
R.C. § 3904.01(T) and § 3904.03
Pretext Interviews
A “pretext interview,” as defined in R.C. § 3904.01(T), is an interview whereby a person, in an
attempt to obtain information about a natural person, performs one or more of the following:
(1)

Pretends to be someone else;

(2)

Pretends to represent another entity;

(3)

Misrepresents the true purpose of the interview; and/or

(4)

Refuses to identify himself/herself.

An insurer is generally prohibited from using pretext interviews to obtain information in
connection with an insurance transaction; however, a pretext interview may be undertaken to
obtain information for the purpose of investigating suspected criminal activity, fraud, material
misrepresentation, or a material non-disclosure in connection with an insurance claim.
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R.C. § 3904.13
Disclosure of Personal or Privileged Information by an Insurance Carrier
An insurer is prohibited from disclosing any personal or privileged information about an
individual collected or received in connection with an insurance transaction, unless the
disclosure is necessary for detecting or preventing criminal activity, fraud, material
misrepresentation, or a material non-disclosure in connection with an insurance action.
Disclosed information must be limited to that which is reasonably necessary to detect or prevent
criminal activity, fraud, material misrepresentation, or a material non-disclosure in connection
with insurance transactions.
When the above conditions are met, disclosure may be made to law enforcement or other
governmental agencies to protect the interest of the insurer in preventing and/or prosecuting
fraudulent claims or if the insurer reasonably believes illegal activities have already been
conducted by the individual.
R.C. § 3911.06
False Answer in Application for Insurance
An insurer is prohibited from denying recovery under a policy of insurance on the basis the
applicant gave false answers in his application, unless it is proved the answer was willfully false,
fraudulently made, material, and induced the company to issue the policy.
The agent or insurance company must have no prior knowledge of the application’s falsity or
fraudulent nature prior to issuing the policy of insurance.
R.C. § 3929.87
Time for Determination in Arson Investigation
The Fire Marshall has ninety (90) days after a fire loss in excess of $5,000.00 to determine
whether the loss was caused by arson.
R.C. § 3937.42 and § 3937.99
Exchange of Information With Law Enforcement and Prosecuting Agencies
An insurer has a legal obligation to notify law enforcement authorities when it has reason to
suspect its insured has submitted a fraudulent motor vehicle claim.
Failure to notify the proper authorities constitutes a fourth degree misdemeanor.
R.C. § 3999.21
Insurance Fraud Warnings
All application and claim forms issued by an insurer must contain the following warning: Any
person who, with intent to defraud or knowing he is facilitating a fraud against an insurer,
submits an application or files a claim containing a false or deceptive statement is guilty of
insurance fraud.
Failure to include the warning is not a valid defense for insurance fraud.
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R.C. § 3999.31
Immunity for Providing or Receiving Information Relating to Suspected Fraudulent Insurance Acts
No person is subject to liability for libel or slander by furnishing information to the
Superintendent of Insurance relating to suspected fraudulent insurance acts. This immunity
extends to any such information provided to any law enforcement official and any other person
involved in the detection or prevention of fraudulent insurance acts.
R.C. § 3999.41
Anti-Fraud Programs
Every insurer is now required to adopt a written anti-fraud program. This program must include
procedures for detecting insurance fraud.
Additionally, this program is to identify the person(s) responsible for the anti-fraud program.
Those not yet engaged in the business of insurance must submit a written plan within ninety (90)
days after beginning to engage in the business of selling insurance.
R.C. § 3999.42
Notice to Department of Insurance of Suspected Fraud
Requires an insurer to notify the Ohio Department of Insurance whenever it suspects insurance
fraud (as established in the Theft Fraud Law under R.C. § 3917.47) involving a claim of
$1,000.00 or more.
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B.

OHIO STATUTES OF LIMITATIONS

Claim Type/Section

Statute Period

Assault and Battery
R.C. § 2305.111

One year from the date of assault or battery. If the identity of the
person committing the assault or battery is unknown, the statute
of limitations begins on the date plaintiff either learns the identity
of the person or should have learned the identity of the person,
whichever comes first.

Medical Malpractice
R.C. § 2305.113

One year from the date of the malpractice incident. If the act of
medical malpractice is not discoverable within one year, the
plaintiff has one year from the date plaintiff knew or should have
known of the malpractice, not to exceed four years from the date
of malpractice.

Libel, Slander,
Defamation
R.C. § 2305.11

One year from the publication of the defamatory act.

Claim Type/Section

Statute Period

Bodily Injury Due to
Negligence
R.C. § 2305.10

Two years from the date of incident.

Wrongful Death
R.C. § 2125.02

Two years from the date of death.

Personal Property
Damage Due to
Negligence
R.C. § 2305.10

Two years from the date of incident.

Product Liability
Claims
R.C. § 2305.10

Two years from the date of injury.
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Claim Type/Section

Statute Period

UM/UIM Claims
R.C. § 3937.18

Three years from the date of the accident. If the wrongdoer’s
insurer becomes insolvent, then the plaintiff has one year from
the date of insolvency to make the UM/UIM claim, even if it is
more than three years after the accident.

T
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S

Claim Type/Section

Statute Period

Intentional Infliction of
Emotional Distress
R.C. § 2305.09

Four years from the date of incident.

F
O
U
R

Damage to Real Estate
R.C. § 2305.09

Four years from the date the damage occurred.

Fraud
R.C. § 2305.09

Four years from the alleged act of fraud.

Y
E
A
R
S

Breach of Covenant to
Provide Adequate
Insurance
R.C. § 2305.09

Four years from the date inadequate insurance is discovered.

Tort of Bad Faith
R.C. § 2305.09

Four years from the alleged act of bad faith.

Torts, Rights not
Otherwise Enumerated
R.C. § 2305.09

Four years after the cause thereof accrued.
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Claim Type/Section

Statute Period

Appeals
R.C. § 2305.10

Unless otherwise provided by law, 30 days after the entry of the
judgment or appealable order, whichever comes last. In a civil
case, 30 days after service of notice of judgment and its entry.

Statutorily Created
Actions
R.C. § 2305.07

A liability created by statute, other than forfeiture or penalty,
must be brought within six years of the date the claim arose.

Breach of Contracts
Not in Writing
R.C. § 2305.07

Six years from the date plaintiff’s claim first arose.

Breach of Contracts in
Writing
R.C. § 2305.06

Amended by 2012 Ohio Senate Bill 224 to reduce the statute of
limitations period for actions based upon a breach of a written
contract to eight (8) years. The new law shortens the period
within which a lawsuit may be brought for breach of contract
actions accruing both before and after the effective date of
September 28, 2012. For claims that accrued prior to September
28, 2012, the limitations period is the earlier of: eight years from
September 28, 2012; or the expiration of the limitations period in
effect prior to the enacted of 2012 SB 224, which is 15 years from
the date of the breach.

Minor’s Claims Claims of Incompetent
Persons
R.C. § 2305.16

The limitation period for any minor’s claim does not begin until
the minor reaches age 18. If a plaintiff is incompetent when
injured, the limitation period does not begin until plaintiff is
found competent.
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SIGNIFICANT OHIO COURT DECISIONS
1.

Supreme Court Decisions
a.

Insurance Coverage Decisions

Dillon v. Farmers Insurance of Columbus, Inc., 2015-Ohio-5407
http://www.supremecourt.ohio.gov/rod/docs/pdf/0/2015/2015-Ohio-5407.pdf
Ohio Consumer Sales Practices Act Does Not Apply To Insurance Claims
In a case of first impression argued by Tom Glassman of our law firm, the Supreme Court held
an insurer’s providing of an auto repair estimate to its insured is not a consumer transaction, and
therefore an insured cannot sue for alleged violations of R.C. 1345.01, et seq. The statutes
address what disclosures must be made to a vehicle owner regarding the use of non-OEM parts.
The purpose of the statute is to ensure consumers were protected from unscrupulous repair
shops. This statute had previously been exploited resulting in relatively nominal awards of
damages but exorbitant awards of attorney’s fees. This ruling expressly precludes any such
statutory claim against an insurer. In instances where an insured disagrees with the insurer’s
estimate, they have other remedies at their disposal, so there is no right of action under the
statute.
G & K Mgt. Servs., Inc. v. Owners Ins. Co., 2014-Ohio-5497
http://cases.justia.com/ohio/fifth-district-court-of-appeals/2014-14-ca-33.pdf
Insurer Does Not Owe a Duty to Defend if the Plain Language of the Policy Does Not Invoke
Coverage
The plaintiffs were named insureds under a commercial general liability policy issued by the
defendant. Plaintiff was sued for violation of the Ohio Consumer Sales Practices Act, fraud,
negligent misrepresentation and various other claims. Upon receipt of the complaint, the
plaintiffs notified the defendant, who denied coverage, and the plaintiffs filed a declaratory
judgment action. The court ruled that there was no coverage under the policy for the claims
raised in the underlying complaint. The court considered that, while the policy provided
coverage for claims based on “personal injury,” the underlying allegation of emotional distress
was not contemplated within the definition of “personal injury.” Thus, there was no duty to
defend.
Granger v. Auto Owners Ins., Slip Opinion 2015-Ohio-3279
https://www.sconet.state.oh.us/ROD/docs/pdf/0/2015/2015-Ohio-3279.pdf
Insurance Company is Obligated to Defend Insured When the Harm Occurred is Not an Inherent
Result of the Intentional Act
Plaintiff, the insured, owned a rental property and refused to lease to a woman because she had a
child. The woman brought an action against the insured and they settled for $32,500.
Subsequently the plaintiff sued his insurance company for failing to provide coverage. The trial
20

court found the umbrella policy excluded coverage for intentional acts and ruled in favor of the
defendant. On appeal, the Ninth District reversed making a distinction between the plaintiff’s
intent to discriminate and intent to cause personal injury, and found the intent to injure could not
be inferred from the acts of the plaintiff. The Supreme Court affirmed, holding that since it
cannot be determined that the harm was intended, and it could not be said that the harm
(emotional distress) was an inherent result of the intentional act (housing discrimination), the
defendant cannot preclude coverage.
Hoyle v. DTJ Ents., Inc., Slip Opinion 2015-Ohio-843
http://www.sconet.state.oh.us/ROD/docs/pdf/0/2015/2015-Ohio-843.pdf
An Insurance Provision That Excludes Coverage for Acts Committed With the Intent to Injure an
Employee Precludes Indemnification Coverage for Employer Intentional Torts
Plaintiff, a carpenter, fell 14 feet from a scaffold construction project and claimed that the
employer did not allow employees to secure the brackets to the ladders because it took too much
time. Plaintiff sued the employer, but employer’s insurer intervened claiming it had no obligation
to compensate the employer if plaintiff prevailed. The insurer claimed that the policy excludes
coverage for workplace injuries caused by the employer’s intentional acts. In the absence of
evidence the employer “deliberately intended” to injure the plaintiff, there were no set of facts
under which defendant could be found liable for employer intentional tort.
b.

Governmental Immunity Decision

Risner v. Ohio Dept. of Transp., Slip Opinion 2015-Ohio 4443
http://www.supremecourt.ohio.gov/rod/docs/pdf/0/2015/2015-Ohio-4443.pdf
A Government Agency is Immune From Liability for Damages Arising From Its Decisions
Regarding Improvements
Plaintiff’s daughter was killed in a car accident with a tractor-trailer at an intersection which had
no traffic signals when originally constructed. The defendant installed flashing red and yellow
lights at the intersection. Plaintiff brought suit alleging defendant was negligent in installing,
designing, and/or maintaining the intersection, and specifically should have upgraded the
intersection to more modern standards, such as installing three-light, red, yellow and green traffic
lights. The Tenth District Court of Appeals reversed a grant of summary judgment to the
defendant, finding the flashing lights were an improvement, and therefore the defendant had a
duty to upgrade the intersection to modern standards. The Supreme Court reversed and held the
decisions made were protected under the discretionary-function doctrine which does not allow a
state to be sued for its legislative or judicial functions or the exercise of an executive or planning
function.
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c.

Other Significant Decisions

Felix v. Ganley Chevrolet, Inc., Slip Opinion 2015-Ohio-3430
http://www.supremecourt.ohio.gov/rod/docs/pdf/0/2015/2015-Ohio-3430.pdf
A Class Cannot Be Certified Under the OCSPA Unless it is Established That Each Class Member
Suffered Actual Damages and is Entitled to Some Relief
The Plaintiff sought to certify a class of consumers under the Ohio Consumer Sales Practices Act
(OCSPA) for the defendant’s inclusion of an unlawful arbitration clause in its standard purchase
agreements. The trial court certified the class, finding that the clause violated OCSPA and
established a basis for relief. On appeal, the Eighth District was split. The Supreme Court agreed
with the defendant, holding specific language in the OCSPA required proof prior to class
certification, that each member of the class suffered actual harm as the result of defendant’s
violation of the Act.
Infinite Security Solutions, L.L.C. v. Karam Properties, II Ltd., Slip Opinion 2015-Ohio-1101
http://www.supremecourt.ohio.gov/rod/docs/pdf/0/2015/2015-Ohio-1101.pdf
Trial Courts Must Take Specific Steps to Retain Authority to Enforce Settlements
Plaintiff filed a claim against the defendant asking for compensation for security services.
Defendant counterclaimed the plaintiff alleging plaintiff negligently caused the fire. The claims
were settled; however, the issue regarding “how” to allocate the settlement proceeds was not
reasoned. The trial court dismissed the case, noting the parties had resolved their differences and
held all but $25,000.00 should be sent to a third party insurance company. Defendants appealed.
The appellate court, ruled the trial court had no jurisdiction to make a later ruling after it had
already dismissed the case. The Supreme Court held that a trial court retains authority to enforce
a settlement only if the court’s dismissal entry either includes the agreement’s terms or explicitly
states that the court has kept jurisdiction to enforce the agreement.
Sivit v. Village of Beachwood, L.P., Slip Opinion 2015-Ohio-1193
http://www.supremecourt.ohio.gov/rod/docs/pdf/0/2015/2015-Ohio-1193.pdf
The Amount of Punitive Damages Awarded in a Negligence Action is Capped at Two Times the
Compensatory Damages
Plaintiff tenants sued their landlords after a fire (caused by faulty wiring) destroyed the building.
A jury found defendant liable and awarded plaintiff, among other things, $582,146.00 in
compensatory damages and, $2,000,000.00 in punitive damages. On appeal, the court affirmed.
The Supreme Court held the defendants had violated the Ohio Landlord Tenant Act, a tort. As
such, punitive damages awarded in connection with negligence actions are capped at two times
the compensatory award under R.C. 2315.21(D)(2)(a). The Court held the $2,000,000.00
punitive damage award must be reduced to twice the amount of the compensatory damages.
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2.

Appellate Court Decisions
a.

Insurance Coverage Decisions

Am. Natl. Property & Cas. Co. v. Sterling, 2014-Ohio-5674
http://www.supremecourt.ohio.gov/rod/docs/pdf/7/2014/2014-ohio-5674.pdf
Insurer Has No Duty to Defend or Indemnify the Insured for Bodily Injury Claims to an Insured
Person or Family Member Living With an Insured Person if Specifically Provided in the Policy
Plaintiff’s father, and his wife, died from carbon monoxide poisoning after the wife left their car
running in the garage overnight. Plaintiff sued the wife’s estate for a wrongful death. The wife’s
estate sought defense and indemnification coverage from the deceased wife under her
homeowner’s policy. The insurer filed a declaratory judgment action asking coverage be denied,
and submitted a motion for summary judgment, which was denied by the trial court on the basis
of the wrongful death claims. On appeal, the court reversed, holding the clear and unambiguous
language in the policy specifically excluded coverage for bodily injury to an insured person or
any family member living with an insured person. In addition, there was no negligence on the
part of the wife for causing the injury, and, as such, no duty for the insurer to indemnify the wife
against the wrongful death claims.
Bair v. Kandel, 2015-Ohio-3181
http://www.supremecourt.ohio.gov/rod/docs/pdf/5/2015/2015-Ohio-3181.pdf
A Policy Provision Excluding Coverage for Third-Party Claims Caused By Fungi Was Clear and
Unambiguous
Plaintiff’s brought suit against defendant, the insured, for the presence of toxic mold in their
apartment. Defendant made a claim to his insurance company, and the claim was denied based
on the clause that excluded third-party coverage for damage caused by “fungi.” Defendant then
filed a third-party complaint against his insurance company. The trial court found in favor of the
insured, holding there were ambiguities in the policy. The appellate court reversed finding the
policy was not ambiguous and the plain language of the exclusion excludes third-party coverage
for any bodily injury or property damage.
Ballard v. Nationwide Ins. Co., 2015-Ohio-4474
http://www.supremecourt.ohio.gov/rod/docs/pdf/7/2015/2015-Ohio-4474.pdf
An Insurer Can Breach Its Duty of Good Faith, and Therefore Plaintiff May Still Have a Bad Faith
Cause of Action, Even When the Ultimate Denial of the Claim May be Justified
Plaintiff filed claims against defendant insurer for breach of contract and bad faith. The court of
appeals previously affirmed a motion for summary judgment on the breach of contract claim
finding the ultimate denial of the claim justified. Insurer now argues that because there is no
breach of contract claim, there can be no bad faith cause of action. The court of appeals found
even when the ultimate denial of the claim may be justified, there still might be a question of fact
with respect to the bad faith claim due to the insurer’s delay in reaching the claim decision.
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Cummings v. Lyles, 2015-Ohio-316
http://www.supremecourt.ohio.gov/rod/docs/pdf/8/2015/2015-ohio-316.pdf
A Criminal Conviction or Guilty Plea is Sufficient to Prove “Intent” For an Intentional Act
Exclusion in Insurance Policy
Plaintiff, on behalf of her son, filed suit seeking compensation for injuries sustained when
defendant hit her son with his car. The defendant had an auto policy with an intervening thirdparty, insurer, but the policy specifically excluded coverage for bodily injury or property damage
caused intentionally. The trial court granted summary judgment in favor of the insurer because
the defendant had already pled guilty to felonious assault in the criminal case. On appeal, the
court held that when the defendant recanted his testimony, he nevertheless failed to rebut the
presumption of intent and, as such, there was no genuine issue of material fact to preclude
summary judgment in the insurer’s favor.
Doe v. Sherwin, 2015-Ohio-2451
http://www.supremecourt.ohio.gov/rod/docs/pdf/11/2015/2015-Ohio-2451.pdf
Negligence of the Insured and Plain Language of the Policy Supported Denial of Coverage
Plaintiffs, on behalf of their daughter, filed suit against defendant alleging sexual abuse.
Defendant’s insurer declined defense and indemnification coverage to defendant under its
homeowner’s policy. Defendant filed a declaratory judgment action against the insurer
requesting coverage. The insurer filed a summary judgment motion that was granted by the trial
court. On appeal, the court held that since the plain language of the insurance contract explicitly
denied coverage for damages devolving from sexual molestation. In addition, the court held that
because defendant’s negligence caused or contributed to the bodily injury to the minor, the
policy did not provide defense or indemnification coverage.
Dye v. Grose, 2015-Ohio-1001
http://www.supremecourt.ohio.gov/rod/docs/pdf/5/2015/2015-Ohio-1001.pdf
Bicyclist is Not a “Pedestrian” Because a Bicycle is considered a “Vehicle” as Defined in the
Insurance Contract
Plaintiff was riding a bicycle in the road when he was struck by a pick-up truck. Prior to the
collision, plaintiff purchased an auto insurance policy which included medical payments up to
$5,000.00. The policy covered accidental bodily injury suffered by insureds “as pedestrians if hit
by any motor vehicle or trailer.” The court held the term “Pedestrian” did not encompass bicycle
rider because the term “Vehicle” includes a bicycle as identified in the insurance contract.
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Montgomery Cty. v. Deters, 2015-Ohio-1507
http://www.supremecourt.ohio.gov/rod/docs/pdf/1/2015/2015-Ohio-1507.pdf
Insured is Required to Reimburse Its Health Insurance Plan on a First Dollar Basis After Insured
Recovers Funds From Responsible Parties
The insureds sustained injuries in an accident and their health insurance plan paid $65,513.59 of
defendants’ claim. Defendants sued their insurer for underinsured-motorist coverage benefits.
The defendants and their UIM insurer settled for $180,460.92. Plaintiff’s Health Insurance Plan
claimed a lien on any proceeds that defendants might receive from a third party as a result of the
accident. The trial and appeals court both held that since the contract required defendants to
reimburse plaintiff insurer on a dollar for dollar basis per the terms of the contract.
Scarberry v. W. Res. Group, 2015-Ohio-240
http://www.supremecourt.ohio.gov/rod/docs/pdf/4/2015/2015-ohio-240.pdf

Summary Judgment is Appropriate When Plaintiff’s Law Suit is Untimely Filed
Plaintiff, homeowner, filed a claim for compensation of damages to her house and personal
possessions resulting from a fire at the residence under a homeowner’s policy issued by the
defendant insurer. Defendant filed a motion for summary judgment arguing plaintiff’s claims
were barred because: 1) she failed to file suit within one and a half years after the date of loss, as
required by the policy, and 2) she failed to participate in the appraisement proceedings. The trial
court granted the motion, and plaintiff appealed. The appellate court affirmed for the reasons
stated in the insurer’s motion.
Sims v. Marren, 2015-Ohio-2232
http://www.supremecourt.ohio.gov/rod/docs/pdf/6/2015/2015-Ohio-2232.pdf
UM/UIM Coverage is Not Available Where an Employee Flips a Golf Cart Injuring a Fellow
Employee Under the Fellow Employee Immunity Statute, O.R.C. 4123.741
Plaintiff was riding in a golf-cart driven by defendant while they were on a business trip in Putn-Bay, Ohio. On a trip into town, the passengers, as well as the defendant, turned to look into a
bar. Defendant swerved and the cart tipped over. Plaintiff sustained a broken ankle. Plaintiff
asserted that UM/UIM coverage should be available because the injuries arose out of a vehicle.
The appellate court held that the fact the policy did not specifically mention that, the fellow
employee immunity statute, O.R.C. 4123.741, precluded coverage under the policy.
Smith v. Erie Ins. Co., 2015-Ohio-3078
http://www.supremecourt.ohio.gov/rod/docs/pdf/6/2015/2015-Ohio-3078.pdf
When There are More Than One Reasonable Interpretations to a Provision in an Insurance Policy,
The Policy is Ambiguous and Will be Construed in Favor of the Insured
Plaintiff was in a single-vehicle accident and in order to avoid a collision had to swerve off the
road, which resulted in a one car accident. The on-coming driver was not identified and there
were no identifiable witnesses, thus the plaintiff presented a claim for uninsured motorist
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benefits. The claim was denied because the plaintiff did not produce “additional evidence” as
required by the policy. The trial court agreed with the defendant, finding the evidence submitted
by plaintiff did not constitute independent corroborative evidence as each piece of evidence
stemmed from statements given by the plaintiff himself. The appellate court reversed, holding
the policy was ambiguous as “additional evidence” was susceptible to more than one reasonable
interpretation.
Westfall, et. al., v. Estate of Dlesk, 2015-Ohio-4313
http://www.supremecourt.ohio.gov/rod/docs/pdf/7/2015/2015-Ohio-4313.pdf
An Automobile Insurance Policy Was Found to be Ambiguous and to Provide Coverage for Towing
Expenses
The trial court found the insurer was under no statutory obligation to pay for towing expenses,
and the policy did not provide coverage for towing services. The appellate court reversed the
trial court’s grant of summary judgment to the insurer. The policy’s declaration pages listed the
potential coverages available. Next to the coverages were two columns, a column to identify the
vehicles to which a particular coverage applied, and a column to show the premium for the
coverage. Next to “Physical Damage Collision” on the policy’s declaration pages, which
included coverage for towing expenses, there was a number indicating this coverage applied to
certain vehicles owned by the insured. However, there was no premium shown, and in fact no
premium had been collected for this coverage. The Court nonetheless found this was an
ambiguity, and since ambiguities must be construed strictly against the insurer and liberally in
favor of the insured, held the policy’s “Collision Coverage” required the insurer to pay the
towing expenses.
b.

UM/UIM Decision

Jackson v. State Farm, 2015-Ohio-1131
http://www.supremecourt.ohio.gov/rod/docs/pdf/4/2015/2015-Ohio-1131.pdf
Evidence Presenting Some Corroborative Testimony in an Uninsured Motorists Action May be
Considered Sufficient to Create a Genuine Issue of Material Fact to Preclude Summary Judgment
Plaintiff was involved in a car accident and sued defendant alleging plaintiff was entitled to
recover damages pursuant to the uninsured motorist coverage of their insurance policy. The trial
court granted defendant’s motion for summary judgment, holding there was insubstantial
corroborative evidence to support plaintiffs claim. On appeal, the court held that when
construing the evidence most strongly in the non-moving party’s favor, reasonable minds could
come to more than one conclusion regarding the proximate cause or causes of the motor vehicle
accident, thereby precluding summary judgment.
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c.

Employment Decisions

Arnold v. Burger King, 2015-Ohio-4485
http://www.supremecourt.ohio.gov/rod/docs/pdf/8/2015/2015-Ohio-4485.pdf
Arbitration Agreements With Employers are Not Enforceable if the Claims Were Not a Foreseeable
Result of the Employment
Plaintiff filed several claims related to sexual harassment. The defendant moved to compel
arbitration, arguing the claims were subject to arbitration under the MAA (mandatory arbitration
agreement) that plaintiff signed when she was hired and because the claims arose out of
plaintiff’s employment. The trial court denied the motion and the court of appeals affirmed,
finding there is merit in plaintiff’s assertion that her claims do not fall under the scope of the
MAA because extreme sexual harassment of an employee is not a foreseeable result of
employment.
Ellis v. Jungle Jim's Market, Inc., 2015-Ohio-4226.
http://www.supremecourt.ohio.gov/rod/docs/pdf/12/2015/2015-Ohio-4226.pdf
All Elements of the "Faragher/Ellerth" Affirmative Defense Must Be Satisfied, Leaving No Issue of
Fact, to Successfully Use the Defense in Summary Judgment
Plaintiff filed a vicarious liability claim, among others, against her employer after alleged sexual
harassment by her manager. The trial court granted summary judgment for the employer, finding
the employer had not taken a tangible employment action against plaintiff and concluded that the
"Faragher/Ellerth" affirmative defense barred her recovery. The appellate court found that
because the plaintiff had not proven the manager had taken a tangible employment action against
her, the employer was permitted to raise a "Faragher/Ellerth" affirmative defense, however there
remained a genuine question of fact as to whether the employer had satisfied the first prong of
the test, whether the employer had exercised reasonable care to prevent and promptly correct the
sexually harassing behavior, and therefore summary judgement was not appropriate.
McCarthy v. Lordstown, 2015-Ohio-955
http://www.supremecourt.ohio.gov/rod/docs/pdf/11/2015/2015-Ohio-955.pdf
The Practice of Hiring an Individual with Superior Qualifications is a Legitimate NonDiscriminatory Reason for Choosing One Candidate Over Another
Plaintiff job applicant filed an action for age discrimination against defendant employer after the
employer declined to hire plaintiff for a full-time clerk position. The defendant’s motion for
summary judgment was granted by the trial court. On appeal, the court affirmed, holding the
plaintiff was not qualified for the job, and the person that was hired in her place met all of the
requirements for the position. Thus, the defendants had a legitimate non-discriminatory reason
for not hiring the plaintiff.
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Miller v. Akron Gen., 2015-Ohio-2626
http://www.supremecourt.ohio.gov/rod/docs/pdf/9/2015/2015-Ohio-2626.pdf
A “Failure to Take Precautions” Does Not Establish an “Intent to Injure” as Required by the Ohio
Employer Intentional Tort Statute, R.C. 2745.01
Plaintiff employee was tasked with observing patients in the psychiatric unit at the hospital.
During the course of performing her duties, she was attacked by a patient and suffered serious
injury. Plaintiff filed suit against defendant employer for employer intentional tort, intentional
infliction of emotional distress and loss of consortium. The trial court granted defendant’s
motion for summary judgment arguing defendant could not be found liable for having committed
an intentional tort under Ohio Revised Code 2745.01. On appeal, the court affirmed, holding no
one intended to hurt the plaintiff. Rather it was a result of multiple people not taking precautions
that may have prevented the accident. The failure to “take precautions” is not the equivalent of
“employer intent to injure.”
Sabrina Head v. Painting & Contracting, Inc., 2015-Ohio-688
http://www.supremecourt.ohio.gov/rod/docs/pdf/8/2015/2015-Ohio-688.pdf
The Employer’s Failure to Provide a Safety Harness to an Employee Which Increased the Risk of
Injury, Does Not Constitute “Deliberate Intent to Injure” Necessary to Establish an Employer
Intentional Tort, as a Matter of Ohio Law
Plaintiff, executor of deceased employee’s estate, brought suit against defendant, employer, after
he fell off a roof and eventually died from his injuries. Plaintiff claims defendant failed to
provide the deceased with a safety harness in violation of OSHA rules. The trial court granted
summary judgment in favor of the defendant, holding although the employer deliberately failed
to provide plaintiff with a safety harness, it did not do so with deliberate intent to cause injury
because plaintiff thought job was safe since it was on a flat roof. On appeal, the court affirmed
the trial courts holding that there was no evidence to prove that the defendant knew plaintiff
would fall because he was not wearing a safety harness. Thus, just because there was an
increased risk of injury resulting from not wearing the harness does not mean that plaintiff’s
injury was substantially certain to occur.
d.

Premises Liability Decisions

Daher v. Bally’s Total Fitness, 2015-Ohio-953
http://www.supremecourt.ohio.gov/rod/docs/pdf/11/2015/2015-Ohio-953.pdf
Plaintiff Cannot Recover Damages Sustained in a Fall for an Open and Obvious Condition When
She Was Aware of the Condition and the Defendant Had No Actual Knowledge of the Condition
Plaintiff sustained injuries after she slipped and fell on the wet locker room floor and sued
defendant fitness club. The court sustained the defendant’s dispositive motion. On appeal, the
court affirmed on the basis the defendant had no actual knowledge of the condition, and the
condition (the wet floor in the locker room caused by pool users) was open and obvious.
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Daley v. Fryer, 2015-Ohio-930
http://www.supremecourt.ohio.gov/rod/docs/pdf/3/2015/2015-Ohio-930.pdf
A Store Owner is Not Liable to a Customer Injured by Falling on an Icy Sidewalk Where the
Ice/Snow is the Result of a Natural Accumulation, and the Owner is Unaware of the Condition
Plaintiff slipped and fell on sidewalk outside defendant’s store. Plaintiff sued the owner for
personal injuries. The trial court sustained the owner’s motion for summary judgment, holding
plaintiff fell on a public sidewalk and the defendant had no duty to keep sidewalks free of ice and
snow. The appellate court affirmed, holding the condition was created by a natural buildup in the
gutters caused by the snow and ice, a condition of which the owner was unaware.
Drury v. Blackston, 2015-Ohio-4725
http://www.supremecourt.ohio.gov/rod/docs/pdf/3/2015/2015-Ohio-4725.pdf
The Recreational Activity Doctrine Supersedes Claims For Negligence
Plaintiffs brought suit on behalf of their son against the defendants for failing to supervise their
son while he was swimming. The trial court ruled that since swimming is a recreational activity
the recreation activity doctrine shields defendants from claims of negligence. The appellate court
agreed, finding the injured plaintiff was engaging in a recreational activity and the recreational
activity doctrine shields defendants from liability, absent a showing of reckless or intentional
conduct.
Dunn v. Heineman’s Winery, 2015-Ohio-4054
http://www.supremecourt.ohio.gov/rod/docs/pdf/6/2015/2015-Ohio-4054.pdf
If a Condition on the Land is Open and Obvious and Has Been There for a Significant Period of
Time Then it is Considered a Static Condition
Plaintiff tripped and fell over a piece of plywood that was laid on the ground to allow customers
to walk from the garden to the gift shop without getting mud on their shoes. The trial court found
the plywood to be an open and obvious danger and the defendant had no duty to protect plaintiff.
The appellate court reasoned that the plywood was a static condition and had been placed on the
ground prior to plaintiff’s arrival making it open and obvious.
Rawlins v. Cleveland Indians Baseball Co., Inc., 2015-Ohio-4587
http://www.supremecourt.ohio.gov/rod/docs/pdf/8/2015/2015-Ohio-4587.pdf
Attendant Circumstances Could Change Liability For Primary Assumption of the Risk Activities
Plaintiff filed an action against the defendant after being hit by a baseball while attending a
game. The trial court ruled the action was barred by primary assumption of the risk. On appeal,
the plaintiff claimed that there were attendant circumstances, in which they were forced to move
from their seats, rendering primary assumption of the risk not applicable because the sponsor of a
sporting event has the duty not to increase the risk of harm over the inherent risk of the sport.
The appellate court agreed, stating there was a genuine issue as to the attendant circumstance and
therefore reversed the trial court.
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Rayburn v. Deleware Cty. Agricultural Soc., 2015-Ohio-1903
http://www.supremecourt.ohio.gov/rod/docs/pdf/5/2015/2015-Ohio-1903.pdf
A “Crowd of People” Was Insufficient to Invoke the “Attendant Circumstance” Exception to the
“Open and Obvious” Hazard Doctrine
Plaintiff fell on property owned by defendant due to disintegrating concrete and incurred serious
injuries. The trial court granted summary judgment to the defendant based on the condition being
open and obvious. The appellate court affirmed, holding a crowd of people does not constitute an
“attendant circumstance” for the purpose of avoiding application of the “open and obvious”
doctrine in a premises liability case.
Smallwood v. MCL Inc., 2015-Ohio-1235
http://www.supremecourt.ohio.gov/rod/docs/pdf/10/2015/2015-Ohio-1235.pdf
A Restaurant is Not Liable to a Patron Who is Injured While Voluntarily Chasing a Robber Under
Either an Ordinary Negligence or Premises Liability Theory of Recovery
Plaintiff filed suit for damages arising from personal injuries against defendant restaurant after
plaintiff injured his wrist on a door while chasing an individual who just robbed the restaurant.
The trial court granted summary judgment in favor of the restaurant because the robbery, and the
defendant’s pursuit of the thief, were not foreseeable. On appeal, the court affirmed the trial
court’s decision, holding a reasonably prudent person could not and would not anticipate that a
robbery would occur, an employee would proclaim the robbery, and the customer would chase
after the thief and eventually injure himself. The court also held that the danger of running after
a thief is obvious and that there is no duty to warn.
Turner v. Cathedral Ministries, 2015-Ohio-633
http://www.supremecourt.ohio.gov/rod/docs/pdf/6/2015/2015-Ohio-633.pdf
A Person Who Trips on Her Way to a Classroom Where a Free Religious Education Course was
Being Offered is an Invitee, Not a Licensee, for Premises Liability Law Purposes
Plaintiff tripped on a two-by-four on her way to a classroom where a free religious education
course was being offered by the defendant. The trial court granted summary judgment in favor of
the defendant on the basis the plaintiff was a licensee, not a business invitee. As such, defendant
did not owe plaintiff any legal duty other than to refrain from willful and wanton conduct.
Reversing the trial court on appeal, the court determined that although the class was free and no
economic transactions took place, the defendant still gained some form of economic benefit from
the plaintiff’s participation because the classes were meant to increase participation and expand
the defendant’s congregation. Accordingly, the trial court was obligated to apply a premises
liability standard to the facts in the case.
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e.

Governmental Immunity Decisions

Koeppen v. Columbus, 2015-Ohio-4463
http://www.supremecourt.ohio.gov/rod/docs/pdf/10/2015/2015-Ohio-4463.pdf
Plaintiff Failed to Present Sufficient Evidence That Her Injuries Resulted From the Negligent
Operation of a Motor Vehicle and Thus Met an Exception to Political Subdivision Immunity Under
R.C. 2744.02(B)(1)
Plaintiff was sitting at a stop light in her convertible when an ambulance operated by the
defendant pulled up next to her. Plaintiff alleged that some sort of liquid came from the
ambulance and sprayed her face. She filed suit claiming this liquid made her sick. The trial
court held the city was not immune under R.C. 2744.02 (B)(1) because defendant’s employees
were negligently operating a motor vehicle. The decision was reversed on appeal with the court
holding the exception did not apply because there was no evidence the operators of the
ambulance were negligent, therefore defendants are immune.
Main v. Lima, 2015-Ohio-2572
http://www.supremecourt.ohio.gov/rod/docs/pdf/3/2015/2015-Ohio-2572.pdf
City is Immune When Performing Governmental Functions Such as Regulation and Maintenance of
Sidewalks and Streets
Plaintiff filed suit against the City of Lima for failing to properly place a circular plate covering a
hole in a sidewalk, after falling and suffering injuries. The trial court dismissed the claim under
R.C. 2744, government immunity. On appeal the court ruled that repairing and maintaining a
sidewalk was a government function (regulation of the use of, and maintenance of sidewalks)
rather than a proprietary function (establishment, maintenance, and operation of utility). The
court agreed with the trial court and ruled that the city was immune under O.R.C. 2744.02(B)(2).
Mosklalik v. Mill Creek Metroparks, 2015-Ohio-4826
http://www.supremecourt.ohio.gov/rod/docs/pdf/7/2015/2015-Ohio-4826.pdf
Ohio’s Recreational Use Statute Bars Recovery For One Who Enters a Public Area for a
Recreational Purpose, Free of Charge
Plaintiff was hiking in the grass bordering a gravel trail at a park owned by the defendant when
she stepped into a hole covered by grass, injuring her leg. She brought suit alleging public land
does not meet the statutory definition of “premises” and therefore defendant was not immune
from liability under the recreational use statute, R.C. 1533.18(B). Plaintiff also argued the
character of the park (the portion of the park in which she was injured was a farm) was not
consistent with the recreational pursuits contemplated by the statute. The trial court held that
defendant was immune because the plaintiff had permission to hike on the land and was not
charged. On appeal, the court affirmed the trial court’s decision, finding hiking is specifically
listed under R.C. 1533.18(B) as a recreational pursuit.
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Sakelos v. Cincinnati, 2015-Ohio-1508
http://www.supremecourt.ohio.gov/rod/docs/pdf/1/2015/2015-Ohio-1508.pdf
Injured Plaintiff’s Failure to Demonstrate Reckless Conduct on Part of Otherwise Negligent Driving
By Police Officer Who Caused Accident Entitled Officer to Immunity Under R.C. 2744.02(B)(1)(a)
Defendant police officer struck plaintiff’s vehicle while attempting to turn right from the left
lane. Plaintiffs brought suit against officer for injuries sustained in the accident. Defendants
claimed they were immune under R.C. 2744.02(B)(1)(a) but the trial court ruled that defendant
acted recklessly while driving, which would defeat the immunity claims. The appellate court
ruled that plaintiffs did not provide enough evidence to rebut defendants’ assertions that he did
not act recklessly when negligently making the turn.
Wiggins v. Kumpf, 2015-Ohio-201
http://www.supremecourt.ohio.gov/rod/docs/pdf/2/2015/2015-ohio-201.pdf
A Political Subdivision is Entitled to Immunity Unless the Acts or Omissions by an Employee Are
Made With Malicious Purpose, Bad Faith, or in a Wanton or Reckless Manner
Following the failure of a grand jury to indict the defendant, plaintiff sued defendant, the Chief
County Dog Warden, for false arrest, defamation of character, and malicious prosecution.
Defendant filed a motion for summary judgment seeking dismissal, which was sustained by the
trial court, on the basis of R.C. 2744.03. On appeal, the court held that because defendant had
enough evidence to obtain and execute a search warrant, immunity applied because there were
no acts or omissions that were reckless, with malicious purpose or in bad faith to overrule a
blanket immunity protection.
f.

Other Significant Decision

Penrod v. Mineral Trucking, 2015-Ohio-3493
http://www.supremecourt.ohio.gov/rod/docs/pdf/5/2015/2015-Ohio-3493.pdf
Plaintiff failed to Prove Defendant Breached a Heightened Duty of Care Even Though Weather
Conditions May Have Created a Perilous Situation
Plaintiff was injured on the side of the road after her car broke down and was struck when she
tried to get the attention of the defendant. Plaintiff filed suit for personal injuries against the
defendant. The court held that even if weather conditions created a “perilous situation,” thus
requiring a higher standard of care, plaintiff failed to demonstrate that defendant violated even a
heightened duty of care.
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3.

Federal Court Decisions

Paul v. State Farm Mutual Automobile Insurance Company, No. 14-3353 (January 6, 2015)
http://www.ca6.uscourts.gov/opinions.pdf/15a0006n-06.pdf
An Insured is Required to Reimburse Its Auto Insurer for Amounts Paid to the Insured Under the
Med Pay Coverage, From a Settlement With the Tortfeasor Funded by the Same Insurer in Its
Capacity as the Tortfeasor’s Insurer
Plaintiff was injured in a car accident caused by another driver. The plaintiffs sued the driver,
who was insured by the same insurer. The parties settled the suit for $8,200.00, including
$3,691.00 in medical expenses which had been paid under the med-pay provision of the
plaintiff’s policy with the same insurer. Accordingly, the defendant insurer funded the
settlement, but kept the $3,691.00 as reimbursement for medical bills that it had already paid.
Plaintiffs sued its insurer, believing they were entitled to the full recovery of the settlement of
$8,200.00. Defendant moved the lawsuit to federal court, and filed a motion to dismiss, which
was granted by the district court. The court of appeals affirmed the dismissal, and held the
insured’s duty to reimburse its med pay insurer under the terms of the policy is not vitiated
simply because the underlying settlement is funded by the same insurer under the tortfeasor’s
policy.
Ramsey v. Penn Mutual Life Insurance Co., No. 14-3869
http://www.ca6.uscourts.gov/opinions.pdf/15a0106p-06.pdf
A Life Insurance Company May Not Rely Upon Alleged Misrepresentations in an Application for
Life Insurance After Incurring Liability to Pay Death Benefits
Defendant, life insurance company, refused to pay death benefits to plaintiff, wife of the
deceased, due to a believed failure to inform of a change in the status of health prior to the
delivery of the life insurance policy. Plaintiff sued for breach of contract and sought
compensatory damages and the district court granted defendants motion for summary judgment.
On appeal, the court held a genuine issue of material fact precluded summary judgment in favor
of the insurer regarding the overall health of the deceased. Although Ohio law dictates that
misrepresentation renders a policy voidable at the insurer’s option, it may not be used after
liability has already been incurred.

D.

SIGNIFICANT CASES PENDING BEFORE THE OHIO SUPREME COURT

Baker v. County of Wayne et al. 2014-Ohio-2079
Is a County Liable for an Accident When the Roadway is Under Construction?
Plaintiff brought a wrongful death suit on behalf of his daughter, the deceased, when her tires
went off the roadway sending the car into a spin and causing her death. The Supreme Court will
decide whether government immunity applies given the fact the road was under construction at
the time of the accident.
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Ohio Department of Natural Resources, Division Parks & Recreation v. Combs, 2014-Ohio1891
Are Landowners Immune From All Liability to Recreational Users?
Plaintiff was struck in the eye by a rock that was launched in the air by a mower being operated
by an employee of the defendant state actor. Plaintiff sued defendant alleging negligence. The
trial court ruled the defendant was immune from liability because plaintiff was a recreational
user. On appeal, the court held plaintiff’s injury did not devolve from a defective condition
existing upon the premises and, as such, immunity under the Ohio Recreational User Statute was
inapplicable.
Simpkins v. Grace Brethren Church of Delaware, 2014-Ohio-2190
Is a Damage Limit Unconstitutional For Sexually Abused Minors?
The Supreme Court will resolve whether R.C. 2315.18, which governs damages awards, violates the
constitution as applied to minors who are victims of sexual abuse. They will also decide if sexual
battery is a separate occurrence and whether the damage cap for non-economic damages may be
doubled based on two occurrences under R.C. 2315.18.

Stolz v. J &B Steel Erectors, Inc. et. al., 2015-Ohio-0628
Can Injured Casino Construction Worker Collect Workers’ Compensation and Sue Subcontractors
for Negligence?
Plaintiff was working on a construction project when he fell through the floor after the metal
decking gave away. Plaintiff brought suit against the general contractor as well as other
subcontractors. The Supreme Court agreed to hear the questions regarding whether contractors
enrolled in a general contractor’s self-insurance workers’ compensation plan are entitled
to immunity from work injury lawsuits by employees of another subcontractor, and whether or not
employees of subcontractors deemed to be co-employees when enrolled in a general contractor’s
self-insurance plan are barred from suing other workers on the same job.
Wells Fargo v. Allstate Insurance Company, 2015-Ohio-1252
Whether Malicious Mischief and Vandalism Exclusions in Homeowners Insurance Policies Include
Fire Losses by Arson?
Plaintiff made a claim under the policy of the foreclosed owner after a fire loss occurred on the
premises. Arson was suspected because the house had been vacant for three (3) months. The
defendant denied the claim due to an exclusion in the policy that stated there is no coverage
when a loss is caused by vandalism or malicious mischief if the property is vacant for over thirty
days. The question is whether arson is vandalism or malicious mischief, when “fire” is
otherwise covered by the policy.

34

Whetstone v. Binner, 2014-Ohio-1462
May Punitive Damages be Awarded Against a Deceased Defendant?
Plaintiff’s two daughters were being watched by plaintiff’s sister, the deceased. Plaintiff’s sister
tried to suffocate one of the daughters with a pillow until she was eventually stopped. Plaintiff
brought suit against her sister. Plaintiff’s sister never responded and eventually died before the
damages hearing. The estate controlled by plaintiff’s daughter was substituted as the defendant.
The trial court did not award punitive damages and plaintiff appealed and reversed the trial
court’s decision. The Supreme Court will decide whether or not punitive damages may be
imposed against a deceased defendant who has committed a tort.
World Harvest Church v. Grange Mutual Casualty Company, Case No. 14-1161
Insurer Appealed the Appellate Decision Finding Coverage for a Portion of Damages Awarded
Against its Insured for Alleged Acts of Abuse and Molestation
Defendant insurance company was ordered to indemnify plaintiffs for over one million dollars in
compensatory damages, attorney fees and interest due to an employee physically abusing a two
and a half year old child in the care of the plaintiff’s preschool. The insurance company is
claiming they are not responsible for paying the money because this specific policy has a clause
which excludes coverages for acts of abuse or molestation. The appellate court ordered the
defendant to indemnify for a portion of the compensatory damages, attorney fees and interest,
even though there was not coverage for punitive damages under the CGL or Umbrella policies.
The Supreme Court heard arguments on October 12, 2015.

These cases were pending at the time this summary was printed. To confirm
whether the Supreme Court has issued a decision in any of these cases, we invite
you to visit our website at http://www.smithrolfes.com.
THIS IS AN ADVERTISEMENT
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IV.

THE COMMONWEALTH OF KENTUCKY
A.

FREQUENTLY CITED KENTUCKY STATUTES
1.

Automobile Insurance

K.R.S. § 304.9-503
Types of Insurance That Rental Vehicle Agent May Handle at Company Office - Coverage is
Primary Over Other Coverage
A rental vehicle agent may sell, solicit, or negotiate insurance at the rental vehicle company
office for insurance that covers the risk of travel, including accident and health insurance,
liability insurance, personal property insurance, roadside assistance, emergency sickness
protection programs, and any other insurance incidental to the rental of a motor vehicle and
approved by the executive director. The rental vehicle insurance will be the primary coverage
over any other coverage which may be available to the renter or authorized driver covering the
loss.
K.R.S. § 304.20-020
Uninsured Vehicle Coverage
No automobile insurance policy shall be issued unless it provides coverage for injuries caused by
the owners or operators of uninsured motor vehicles. An insured shall have the right to reject
such coverage in writing. The term “uninsured motor vehicle” shall be deemed to include an
insured motor vehicle where the liability insurer thereof is unable to make payment with respect
to the legal liability of its insured due to insolvency.
K.R.S § 304.39-010 - K.R.S. § 304.39-220
Personal Injury Protection / No-Fault Coverage
Unless specifically waived by the purchaser of automobile insurance, every purchaser in
Kentucky is entitled to basic reparation payments to be paid without proof of fault for
automobile accident injuries. The maximum amount of benefits to be paid out under the
coverage is $10,000.00 per accident. The amount will be allocated to cover economic losses that
are attributable to: medical expenses, work loss, replacement service loss, survivor’s economic
loss, and survivor’s replacement service loss.
Once the limits of the no-fault coverage have been met, an injured party may pursue a third-party
claim against the tortfeasor. The threshold requirements in order to pursue such a claim are that
the damages either exceed $1,000.00, or that the injury sustained is a permanent disfigurement, a
fracture to the bone, a compound, comminuted, displaced or compressed fracture, loss of a body
member, permanent loss of bodily function, or death.
K.R.S. § 304.39-320
Underinsured Motorist Coverage
A tortfeasor’s liability insurance is the primary coverage and the underinsured motorist coverage
insurance is the secondary or excess coverage. Therefore, UIM coverage is payable only to the
extent that judgment exceeds the tortfeasor’s liability coverage. Kentucky Farm Bureau Mut. Ins.
Co. v. Rogers, 179 S.W.3d 815, 818 (Ky. 2005).
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(1)

Every insurer shall make available upon request to its insureds underinsured
motorist coverage.

(2)

If an injured person agrees to settle a claim with the liability insurer and the
settlement would not fully satisfy the claim for personal injuries so as to create an
uninsured motorist claim, then written notice of the proposed settlement must be
submitted by certified or registered mail to all underinsured motorist insurers that
provide coverage.

(3)

The underinsured motorist insurer then has a period of thirty (30) days to consent
to the settlement or retention of subrogation rights.

(4)

The underinsured motorist insurer is entitled to a credit against total damages in
the amounts of the limits of the underinsured motorist liability policies in all
cases. Nothing, however, including any payments or credits, reduces or affects the
total amount of underinsured motorist coverage available to the injured party.
2.

Negligence, Other Torts and Contribution

K.R.S. § 44.072
Limited Waiver of Sovereign Immunity in Negligence Claims
It is the intent of the General Assembly to preserve the sovereign immunity of the
commonwealth, except in limited situations set forth in the statute. Except as specifically
indicated otherwise, the Board of Claims shall have exclusive jurisdiction to hear claims for
damages against the commonwealth.
K.R.S. § 186.590
Minor’s Negligence Imputed to Person Signing Application or Allowing Him to Drive
Any negligence of a minor under the age of eighteen (18), who has been licensed upon an
application as provided by K.R.S. 186.470, will be imputed to the person who signs the
application and they will be held jointly and severally liable for any damages caused by the
minor’s negligence. Motor vehicle owners who cause or knowingly permit a minor under age
eighteen (18) to drive the vehicle on the highway, or who furnish a vehicle to the minor, will be
jointly and severally liable for the damage caused by the minor.
K.R.S. § 405.025
Parent or Guardian Liable for Willful Damage to Property Caused by Minor
The parent or guardian of any minor, in his care and custody, against whom judgment has been
rendered for the willful marking upon, defacing or damaging of any property, shall be liable for
the payment of that judgment up to an amount not to exceed $2,500.00 and not to exceed
$10,000.00 in a cumulative amount.
K.R.S. § 411.182
Comparative Negligence
Under an action brought for negligence, Kentucky apportions liability for a sustained injury in
relation to each party’s degree of fault. As between the parties, the jury is required determine
how much at fault each party was, and then apportion damages accordingly (i.e. pure
comparative negligence). Comparative negligence will not bar an entire recovery by the
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plaintiff, but will reduce the total amount of the plaintiff’s award in proportion to their degree of
fault.
K.R.S. § 411.186
Assessment of Punitive Damages
In any civil action where claims for punitive damages are included, the jury, or judge if the jury
trial has been waived, shall determine concurrently with all the other issues presented whether
punitive damages may be assessed.
In determining the amount of punitive damages to be assessed, the trier of fact should consider
the following factors:
(1)

The likelihood at the relevant time that serious harm would arise from the
defendant’s misconduct;

(2)

The degree of the defendant’s awareness of that likelihood;

(3)

The profitability of the misconduct to the defendant;

(4)

The duration of the misconduct and any concealment of it by the defendant; and

(5)

Actions by the defendant to remedy the misconduct once it became known to the
defendant.

K.R.S. § 411.190
Obligations of Owner to Persons Using Land for Recreation
An owner of land owes no duty of care to keep the premises safe for entry or use by others for
recreational purposes, or to give any warning of a dangerous condition, use, structure, or activity
on the premises to persons entering for such purposes.
Nothing in this section limits in any way any liability which otherwise exists for willful or
malicious failure to guard or warn against a dangerous condition, use, structure, or activity.
K.R.S. § 411.310
Statute of Repose
(1)

In any product liability action it shall be presumed that the subject product was
not defective if the injury occurred more than five (5) years after the date of sale
to the first consumer or more than eight (8) years after the date of manufacture.

(2)

In any product liability action it shall be presumed that the product was not
defective if the design, methods of manufacture and testing conform to the
generally recognized and prevailing standards or the state-of-the-art in existence
at the time the design was prepared and the product was manufactured.

K.R.S. § 411.310
Presumptions in Product Liability Actions
(1)

In any product liability action, it shall be presumed, until rebutted by a
preponderance of the evidence to the contrary, that the subject product was not
defective if the injury, death or property damage occurred either more than five
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(5) years after the date of sale to the first consumer or more than eight (8) years
after the date of manufacture.
(2)

State of the Art Defense.

K.R.S. § 413.241
Liquor Liability
The consumption of intoxicating beverages, rather than the serving, furnishing, or sale of such
beverages, is the proximate cause of any injury, including death and property damage, inflicted
by an intoxicated person upon himself or another person.
No person holding a permit under K.R.S. 243.030, 243.040, 243.050, nor any agent, servant, or
employee of the person, who sells or serves intoxicating beverages to a person over the age for
the lawful purchase thereof, shall be liable to that person or to any other person or to the estate,
successors, or survivors of either for any injury suffered off the premises including, but not
limited to, wrongful death and property damage.
3.

Insurance Fraud

K.R.S. § 227.220
Duties of State Fire Marshal and Chief State Building Official Relating to Fire Loss
Details actions the State Fire Marshal shall or may take in the event of a fire loss.
K.R.S. § 227.250
Duty of Insurers to Report Losses From Fire, Lightning, Hazardous Materials, Flammable Liquids
or Explosions
Insurers must report to the State Fire Marshal loss or damage caused by fire, lightning, hazardous
materials, and flammable liquids or explosions that occur in or on property insured by the insurer
in a manner prescribed by the State Fire Marshal. The State Fire Marshal may waive the
reporting if, in his discretion, the losses are unimportant due to the small amount involved and to
save time and expense.
K.R.S. § 227.260
Records of Fire Inspections, Investigations and Losses
State Fire Marshal shall keep a record of all fire inspections, investigations and fire losses
occurring in this state and of facts concerning them. The records shall be public except for
limited circumstances.
K.R.S. § 227.370
Inspection of Property by Fire Chief or Other Department Personnel - Inspection and Investigation
Reports
Fire department is authorized to inspect all property for the purpose of ascertaining and causing
to be corrected any conditions likely to cause fire loss, or determining the cause or origin of any
fire loss, or discovering any violation of a law or ordinance relating to fire prevention and
protection.
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K.R.S. § 304.12-230
Unfair Claims Practices Act
This statute imposes duties on insurers on both first-party and third-party insurance claims.
Under the statute, claims are to be paid within thirty (30) days upon notice and proof of claim
unless the insurer is able to demonstrate why the claim cannot or should not be paid. The statute
imposes interest at an annual rate of twelve percent (12%) after the expiration of the thirty (30)
day period. The statute also allows an insured to recover attorneys’ fees for violations of this
statute.
K.R.S. § 304.14-100
Application as Evidence
If the insurer does not furnish a copy of the insurance application to the insured within thirty (30)
days after the insurer has received written demand from the insured, then the application of
insurance is not admissible in evidence in any action between the insured and the insurer that
arises out of the policy.
K.R.S. § 304.14-110
Representations in Applications
All statements and descriptions in any application for an insurance policy will be deemed
representations and not warranties. Misrepresentations, omissions, and incorrect statements will
not prevent a recovery under the policy unless they are fraudulent, material to the acceptance of
the risk or to the hazard assumed by the insurer, or if the insurer in good faith would not have
issued the policy, issued it at a different premium rate, not have issued a policy in as a large
amount, or would not have provided coverage for the hazard resulting in the loss if insurer had
been informed of the true facts.
K.R.S. § 304.14-270
Forms for Proof of Loss Furnished
Upon written request by any person claiming to have a loss under any insurance contract, the
insurer must provide forms of proof of loss to the insured. The insurer has no responsibility or
liability for the completion of the proof of loss forms.
K.R.S. § 304.14-280
Claims Administration Not Waiver
Acknowledgment of the receipt of notice of loss or claim under the insurance policy, furnishing
forms for reporting a loss or claim and receiving any such forms or proofs completed or
uncompleted, investigating any loss or claim or engaging in negotiations for a possible
settlement of a loss or claim, and making advance or partial payments under insurance policies,
does not constitute a waiver of any provision of a policy or of any defense the insurer may assert.
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K.R.S. § 304.20-160
Power of Authorized Agency to Require Insurer to Furnish Information Concerning Fire Loss
An authorized agency may require an insurer to release information or evidence in the insurer’s
possession deemed important to the investigation of a fire loss of suspicious origin. Such
information may include, but is not limited to:
(1)

Pertinent insurance policy information pertaining to such fire loss and any
application for such a policy;

(2)

Policy premium payment records;

(3)

History of previous claims made by the insured;

(4)

Material relating to such loss or potential loss.

Furthermore, when an insurer has reason to believe a fire loss may be of other than accidental
cause, the insurer shall notify, in writing, an authorized agency.
Any insurer, or person acting in its behalf, or authorized agency who in good faith releases
information in compliance with this section, shall not be held civilly or criminally liable.
K.R.S. § 304.47-060
Immunity for Cooperation With Law Enforcement
Under this statute an insurer is immune from civil liability if it notifies law enforcement
authorities of suspected insurance fraud.
K.R.S. § 304.47-080
Special Investigative Units
All insurers licensed in Kentucky must have a special investigative unit to investigate possible
insurance fraud. The unit may be staffed either by employees of the insurer or individuals
specifically contracted by the insurer to investigate.
4.

Miscellaneous Statutes

K.R.S. § 304.1-090
“Principal Office” Defined
This statute defines “principal office” as the office from which the general affairs of the insurer
are directed or managed.
K.R.S. § 304.14-060
Insurable Interest, Property
“Insurable interest” means any actual, lawful, and substantial economic interest in the safety or
preservation of the subject of the insurance free from loss, destruction, or pecuniary damage or
impairment. Contracts of insurance of property or of any interest in or arising from property are
only enforceable for the benefit of those who have an insurable interest in the things insured at
the time of the loss.
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K.R.S. § 304.14-360
Construction of Policies
Every insurance contract will be construed according to the entirety of its terms and conditions
as set forth in the policy, and as amplified, extended, or modified by any rider, endorsement, or
application attached to and made a part of the policy.
K.R.S. § 304.14-380
Venue of Suits Against Insurers
Suits based on causes of action against an insurer upon an insurance contract must be brought in
the county where the cause of action arose or in the county where the policy holder resides.
K.R.S. § 304.20-050
Arbitration Provision Not Binding
A provision agreeing to arbitrate any or all disputes contained in an automobile liability or motor
vehicle liability insurance policy delivered, issued for delivery or renewed in Kentucky, is not
binding upon the named insured or person claiming under him.
K.R.S. § 342.690
Exclusiveness of Workers’ Compensation Remedy
If an employer secures payments of Workers’ Compensation for his employees, the liability of
the employer shall be limited to such Workers’ Compensation payments and shall be exclusive
and in place of all other liability.
K.R.S. § 405.025
Parent or Guardian Liable for Willful Damage to Property Caused by Minor
The parent or guardian of any minor, in his care and custody, against whom judgment has been
rendered for the willful marking upon, defacing or damaging of any property, shall be liable for
the payment of that judgment up to an amount not to exceed $2,500.00 and not to exceed
$10,000.00 in a cumulative amount.
K.R.S. § 411.182
Allocation of Fault in Tort Actions - Award of Damages - Effect of Release
In tort actions when more than one party is at fault, the court will instruct the jury to answer
interrogatories, and if no jury, will make findings indicating the amount of damages each
claimant would be entitled if contributory fault is disregarded, and the percentage of total fault of
all parties. In determining the percentage of fault, the trier of fact will consider the nature of the
conduct of each party at fault and the extent of the causal relation between the conduct and the
damages claimed and the court will also determine the award of damages to each claimant in
accordance with the findings and determine and state in the judgment each party’s equitable
share of the obligation to each claimant. A release, covenant not to sue, or other agreement
between the claimant and a liable person, will discharge the liable person from all liability for
contribution but will not discharge the liability of other liable persons unless it so provides and
the claim of the releasing person against other persons will be reduced by the released persons’
equitable share of the obligation.
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K.R.S. § 411.184
Definitions - Punitive Damages - Proof of Punitive Damages
Punitive damages include exemplary damages and are damages other than compensatory and
nominal damage. They are awarded to punish and to discourage the defendant and others from
similar conduct in the future. The plaintiff must prove by clear and convincing evidence that the
defendant acted toward the plaintiff with oppression, fraud, and malice. Punitive damages will
not be assessed against a principal or employer for the act of an agent or employee unless they
authorized, ratified, or should have anticipated the conduct. Punitive damages are not available
for a breach of contract.
K.R.S. § 411.188
Collateral Source Payment Rule
Collateral source payments, except life insurance, the value of any premiums paid by or on
behalf of the plaintiff for same, and known subrogation rights shall be an admissible fact in any
civil trial.
K.R.S. § 413.120
Actions to be Brought Within Five (5) Years
The following actions shall be commenced within five (5) years after the cause of action
accrued:
(1)

An action upon a contract not in writing, express or implied.

(2)

An action for personal injuries suffered by any person against the builder of a
home or other improvements. This cause of action shall be deemed to accrue at
the time of original occupancy of the improvements which the builder caused to
be erected.
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B.

KENTUCKY STATUTES OF LIMITATIONS

Claim Type/Section

Statute Period

Assault and Battery
K.R.S. § 413.140

One year from the date of assault and battery.

O
N
E

Bodily Injury Claims
Other than from
Automobile Accidents
K.R.S. § 413.140

One year from the date of injury. This statute applies to injuries
caused by acts of negligence as well as those caused by
intentional acts. This statute does not apply to bodily injuries
stemming from automobile accidents.

Y
E
A
R

Loss of Consortium
K.R.S. § 413.140

One year from the date of the incident.

Medical Malpractice
K.R.S. § 413.140

One year from the time the injury is first discovered or in the
exercise of reasonable care should have been discovered. Any
action must still be commenced within five years from the date
the alleged act of negligence occurred.

Malicious Prosecution
K.R.S. § 413.140

One year from the date of the incident.

Libel, Defamation, or
Slander
K.R.S. § 413.140

One year from the date of the incident.

Wrongful Death
K.R.S. § 413.180

If a person dies before the expiration of the applicable statute of
limitations, the action may still be brought by their personal
representative so long as it is commenced within one year of the
appointment of the representative.

Product Liability
K.R.S. § 413.140

One year from the date of the bodily injury.
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Claim Type/Section

Statute Period

Bodily Injuries from
Automobile Accident
K.R.S. § 304.39–230

Two years from the date of the accident or two years from the
date of the last no-fault payment. Survivors and beneficiaries of a
decedent have two years to make a claim for wrongful death.

Damage to Personal
Property
K.R.S. § 413.125

Two years from the date of injury or damage.

Claim Type/Section

Statute Period

Product Liability
K.R.S. §355.2-725

Four years from when the breach occurs, regardless of the
aggrieved party’s lack of knowledge of the breach if brought
under a theory of breach of warranty.

T
W
O
Y
E
A
R
S

F
O
U
R
Y
E
A
R
S
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Claim Type/Section

Statute Period

Breach of Contracts
Not in Writing
K.R.S. § 2305.10

Five years from the date the contract was breached.

F
I
V
E

Trespass on Real or
Personal Property
K.R.S. § 413.120

Five years from the date of injury or damage.

Y
E
A
R
S

Fraud
K.R.S. § 413.120

Five years from the date the fraud was discovered, but per
K.R.S. § 413.130 no more than ten years after the date the fraud
was perpetrated.

Intentional Infliction of
Emotional Distress
K.R.S. § 413.120

Five years from the date of the incident.

Bodily Injury Claims
Against the Builder of
a Home or a Person
Making Improvements
to a Home
K.R.S. § 413.120

This cause of action accrues at the time of original occupancy of
the home, or occupancy after the improvements in question were
made.

Statutory Claims
K.R.S. § 413.120

This applies to all claims for liability based upon a statute where
no statute of limitations is provided by statute.

Bad Faith
K.R.S. § 413.120(7)

Five years from the alleged act of bad faith.
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Claim Type/Section

Statute Period

Breach of Written
Contracts
K.R.S. § 413.090

Ten years from the date of the breach.

Actions Upon Written
Contract
K.R.S. §413.160

Ten years from cause of action accruing

Claims of Minors and
Incompetents
K.R.S. § 413.170

The statute of limitations does not begin to run until the minor
reaches the age of majority or the incompetent plaintiff becomes
competent.
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SIGNIFICANT KENTUCKY COURT DECISIONS
1.

Supreme Court Decisions
a.

Insurance Coverage Decisions

Kentucky Employers’ Mut. Ins. v. Ellington, et al., No. 2013-SC-000802-WC (Ky. May 14,
2015).
http://opinions.kycourts.net/sc/2013-SC-000802-WC.pdf
Coverage: Ambiguity
The insured, a sole proprietor, fell at a job site and submitted a workers’ compensation claim.
The insurer denied, citing the endorsement under which the insured was specifically excluded.
Citing KRS 342.012, the administrative law judge (ALJ) concluded the insured did not truly
believe he had workers’ compensation coverage and therefore dismissed the claim. The workers’
compensation board affirmed. The Court of Appeals, however, reversed.
The Supreme Court applied a two-step analysis: 1) determining whether there is any ambiguity
in the policy; and 2) if there is ambiguity, how to determine whether coverage exists. Workers
compensation law requires an owner to provide insurance for employees; however, an owner
must seek a separate endorsement for his own coverage, so there is no ambiguity. The Supreme
Court disagreed with the Court of Appeals’ interpretation because it would have made the
exclusion superfluous – an insured sole-proprietor would simply be able to claim himself as an
employee, thus making the exclusion arbitrary. Additionally, this case fails both the reasonable
expectation and the contra proferentum doctrines because, as the ALJ determined, it was “not
credible that the Plaintiff believed that he had worker’s [sic] compensation.” Therefore, the
insured was excluded from coverage.
Tower Ins. Co. of New York v. Horn, et al., No. 2014-SC-000015-DG, 2015 WL 6559637 (Oct.
29, 2015)
http://opinions.kycourts.net/sc/2014-SC-000015-DG.pdf
Injured Employee Exclusion and Permissive User
A non-employee of a company volunteered to drive one of the company trucks on a day that the
company was short-staffed. While the non-employee was driving the company truck, an
employee of the company fell from the non-employee’s truck and was killed. The estate of the
employee brought a wrongful death suit against the non-employee. The non-employee asserted
that the insurance company’s liability policy insuring the company’s trucks covered the claim
against him. The insurance company filed an intervening complaint seeking a declaration of
rights concerning its duty to defend and indemnify the non-employee. The circuit court denied
coverage to the non-employee, finding that the non-employee was a permissive user of the
company truck and therefore insured under the insurance policy, but that the injured employee
exclusion in the policy barred coverage for the employee’s death. The court of appeals reversed,
concluding that the policy’s severability clause made the injured employee exclusion ineffective
to the non-employee. The Supreme Court affirmed, holding that the injured employee exclusion
did not prohibit coverage to the non-employee who was a permissive user.
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b.

Employment Decision

Consol of Kentucky, Inc. v. Goodgame, Jr. et al., No. 2014-SC-000305-WC, 2015 WL 5654854
(Sept. 24, 2015)
http://opinions.kycourts.net/sc/2014-SC-000305-WC.pdf
Statute of Limitations for a Cumulative Trauma Injury
Employee filed an injury claim alleging that he suffered injuries to his extremities and spine
while working as an underground coal miner for employer. An administrative law judge (ALJ)
dismissed the employee’s claim, finding that the employee did not file the claim within the two
(2) year statute of limitations – KRS 342.185(1). The Worker’s Compensation Board vacated the
decision of the ALJ, finding that the ALJ did not administer the appropriate analysis when
determining the date of the employee’s injury for statute of limitations purposes. The Court of
Appeals affirmed. The Supreme Court held that for cumulative trauma injuries, unlike singletraumatic event injuries, the statute of limitations does not begin to run until a physician advises
a claimant he has a work-related condition. The Supreme Court further held that while KRS
342.185(1) acts as both a statute of limitations and a statute of repose, the repose aspect also
must begin to run on the date the statute of limitations begins to run for cumulative trauma
injuries.
c.

Governmental Immunity Decision

Coppage Construction Co. v. Sanitation District 1, et al., No. 2013-SC-000122-DG (Ky. May
14, 2015)
http://opinions.kycourts.net/sc/2013-SC-000122-DG.pdf
Sovereign Immunity
Developer and sanitation department (SD1) entered into an agreement to expand and improve the
sewer system. Developer entered into another agreement with contractor for the labor and
materials necessary for sewer line. Disputes regarding the contract arose between developer and
contractor. Developer sued contractor, and contractor counterclaimed against developer.
Contractor filed a third-party claim against SD1 alleging SD1 was liable under the
developer/contractor agreement. SD1 sought dismissal on the grounds of sovereign immunity.
The trial court granted SD1’s motion for two reasons: 1) SD1’s “parent” entities, three counties,
are immune; and 2) SD1 performs an integral function to government. The Court of Appeals
affirmed the trial court distinguishing SD1 from other sewer districts as it was created by statute
and performed integral functions to government. Contractor appealed.
The Supreme Court determined SD1 was not created by the power of the sovereign; rather, it is
created by the affected citizens in that district. Further, SD1 does not carry out integral
government functions, and only performs local and proprietary functions. Therefore, SD1 is not
entitled to sovereign immunity.
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d.

Other Significant Decisions

Beaumont v. Zeru, No. 2013-CA-000489-DG (Ky. April 2, 2015)
http://opinions.kycourts.net/sc/2013-SC-000489-DG.pdf
MVRA: Statute of Limitations
Tortfeasor ran a light and injured the insured. The insured sued tortfeasor within two years of
the date her insurer last made a PIP payment. Tortfeasor sought summary judgment because the
last payment was a repayment from a lost check, and therefore outside of the statute of
limitations. The trial court dismissed insured’s claim. The appellate court affirmed because a PIP
payment is made when the insurer issues a check – not when it issues a replacement check. On
appeal, the insured contended that payment is not made until the check is presented and paid.
The Supreme Court found that since the last check was a replacement check, the obligation was
still outstanding at the time of the initial payment. Further, there is no basis under the MVRA for
dating the replacement check back to the original check. Accordingly, the Supreme Court
reversed the appeals court’s judgment, and allowed the insured to proceed with her claim against
the tortfeasor.
Garden Glen Farm v. Balderas, et al., No. 2014-SC-000401-WC (Ky. May 14, 2015)
http://opinions.kycourts.net/sc/2014-SC-000401-WC.pdf
Workers’ Compensation: Reopened Claim
Employee was injured on the job while working with a horse. She negotiated a lump sum
settlement which reflected an impairment rating and a return-to-work factor. Subsequently,
employee filed to reopen the case due to her disability worsening. The Administrative Law
Judge (ALJ) found the employee met her burden of proof, and amended her return-to-work
factor and impairment rating. The employer appealed; the ALJ was affirmed by the Workers’
Compensation Board and the Court of Appeals. The Supreme Court denied employer’s claim of
entitlement to a credit because the law does not instruct on how to calculate the credit, and
affirmed the Court of Appeals’ decision.
Nissan Motor Company v. Amanda Maddox, No:2013-SC-000685-DG (Ky. Sept. 24, 2015)
http://cases.justia.com/kentucky/supreme-court/2015-2013-sc-000685-dg.pdf?ts=1443103344
Manufacturer Liability: Punitive Damages
Passenger of a vehicle manufactured by Nissan, sustained severe injuries following a collision
with a drunk driver. Passenger claimed that Nissan’s failure to manufacture a seatbelt that would
prevent injuries for her size resulted in severe injuries. Jury awarded the passenger $2.5 million
in punitive damages. Nissan appealed the punitive damages award to the Kentucky Supreme
Court. To be liable for punitive damages, the defendant must commit gross negligence. This
gross negligence is demonstrated by showing that the action by the defendant was done with
wanton or reckless disregard for another’s life. Passenger claimed that Nissan failed to conduct
safety tests for her size, and this failure was gross or wanton action by Nissan. However, Nissan
demonstrated that its testing complied with federal regulation, and conducted additional testing
that was more stringent than the federal regulation. The Supreme Court of Kentucky stated that
the compliance with federal testing weighs against a finding of gross negligence, but is not
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dispositive. Also completing additional testing also weighs against gross negligence. Nissan’s
testing allowed the manufacturer to determine that its vehicles were sound. The testing by Nissan
was recorded, allowing for a demonstration that Nissan did not act in wanton or reckless regard
for others. The Kentucky Supreme Court reversed the finding of punitive damages against
Nissan.

2.

Appellate Court Decisions
a.

Insurance Coverage Decisions

Kentucky Farm Bureau Mutual Ins. Co. v. Conley, 2011-CA-001764-MR
http://cases.justia.com/kentucky/court-of-appeals/2015-2011-ca-001764-mr.pdf?ts=1435849334
Murder and “Intentional Act”
Defendant was being sued for the wrongful death of his girlfriend, whom he had shot to death.
Plaintiff insurer sought for the court to find that the killing of the girlfriend was an intentional act
by the insured. This finding of an intentional act would result in the actions by the insured to be
outside his policy. The insured was convicted of murder for his actions of killing his girlfriend.
The insurer sought to use this conviction to demonstrate that the actions were intentional. The
lower court found that this conviction was not evidence of intentional action, and held that the
action of the insured was within the policy. The Kentucky Court of Appeals reversed this
decision. For a person to be found guilty of murder, the person must intend to commit the grave
bodily harm. The Court of Appeals reasoned that the murder conviction demonstrated an
intentional act due to the intent element of the crime. This conviction of murder allowed for the
insured’s actions to fall outside the policy, resulting in the insurer not having to defend the
insured in the wrongful death claim.
Kentucky Growers Ins. Co. v. Thiele, 2013-CA-002165-MR (Ky. Ct. App. February 27, 2015)
http://opinions.kycourts.net/coa/2013-CA-002165.pdf
Coverage Definition: “Collapse”
A year after insured took out a homeowners policy, insured died. Insured’s granddaughter, as
executrix of insured’s estate, moved into the insured residence and renewed the policy. Years
later, the executrix noticed significant termite infestation and filed a claim with the insurer for
structural damage. Insurer denied the claim. Executrix filed an action for a declaration of rights
and damages. Insurer argued the house had not “collapsed” under the policy. The trial court
found a “collapse” had occurred pursuant to the majority rule, which did not require imminent
danger, but instead a substantial impairment of the structural integrity of the building. The
insurer appealed. The appellate court relied on Niagara Fire Ins. Co. v. Curtsinger, 361 S.W.2d
762 (Ky. 1962). Noting Curtsinger was the minority rule and may not offer the fairest result, the
appellate court stated the trial court was bound to follow it. Accordingly, the trial court erred in
finding that insurer was obligated to pay under the policy.
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Shelter Mutual Ins. Co. v. Paragh, 2014-CA-000671-MR (Ky. Ct. App. July 24, 2015)
http://opinions.kycourts.net/coa/2014-CA-000671.pdf
Umbrella Coverage
Issue over whether the defendant fell within the definition of “relative residing in his household”
provided in the defendant’s father’s insurance umbrella coverage. Defendant was involved in a
motor accident. At the time of the accident, the defendant was living in Lexington, while his
parents resided in Bowling Green. Defendant spent a few days a week at his parents’ residence;
however, defendant had used his Lexington apartment for mailing purposes along with residing
in the apartment the majority of the week. Defendant’s father also stated that at the time of the
accident he would not have considered his son to live in his home in Bowling Green. The Court
of Appeals concluded that there was a genuine issue of whether the defendant did reside in his
father’s residence, allowing him to be within the umbrella policy. The Court of Appeals
concluded that questions of “residency and intent are question of fact and not law.”
Wooten v. Kentucky Farm Bureau Mut. Ins. Co., 2014-CA-00318-MR (Ky. Ct. App. February
27, 2015)
http://opinions.kycourts.net/coa/2014-CA-000318.pdf
Policy Suit Limitation
Insured made a claim under her homeowners policy when a tree fell and damaged her house. The
insurer paid the claim. A year and half later, insured noticed water damage and found the frame
of her home had cracked. She sought a readjustment of her claim from insurer, but was denied;
she filed suit. Insurer sought summary judgment on the issue that insured’s claim exceeded the
policy’s contractual time limitation for filing suit. The trial court agreed. The insured appealed,
claiming the “discovery rules” should have tolled the policy time limitation. The appellate court
disagreed with insured’s contention that the “discovery rule” applies to provisions limiting suit to
times specified by the policy. Further, the “discovery rule” only applies to medical malpractice
actions. Finding no error, the appellate court affirmed summary judgment in favor of the insurer.
b.

UM/UIM Decision

Stallard v. State Farm Mut. Auto Ins. Co., 2013-CA-001052-MR (Ky. Ct. App. January 23,
2015)
http://opinions.kycourts.net/coa/2013-CA-001052.pdf
Helmets as Part of Motorcycle
Insured was injured when his motorcycle struck the helmet of another motorcyclist who had
fallen off his bike. Insured filed a UM claim with his insurer. Coverage was denied because the
other motorcycle did not qualify as an uninsured motorist, as the helmet that the insured struck
was not an “integral part” of the motorcycle and did not satisfy the “physical impact”
requirement for hit-and-run coverage. The trial court agreed with the insurer. The appellate court
explained that insurers may restrict coverages under their own policies. Under the insured’s
policy, the only way coverage applies is if the helmet, which was the cause of the accident, was
an integral part of the other motorcycle. The court found that the helmet is not essential to the
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motorcycle as it is not affixed or a permanent part of the motorcycle. The court of appeals
affirmed judgment in the insurer’s favor.
c.

Employment Decision

Upton v. Standard Parking Group, 2014-CA-00967-WC (Ky. Ct. App. September 25, 2015)
http://opinions.kycourts.net/coa/2014-CA-000967.pdf
Accommodation by the Employer to Avoid Worker’s Comp. Liability
Following an on the job accident, an employee sought workers’ compensation in the form of an
award of three times the employee’s pre-injury wages. The Court of Appeals determined this
award would be inappropriate. Following the employee’s recovery, the employer gave the
employee a different position that did not interfere with her injuries and received the same wage
amount as her pre-injury job. This receiving of the same wage as the employee’s pre-injury job,
along with a job that would allow her to continue to work, resulted in the failure of the employee
to demonstrate every element of a workers’ compensation claim.
d.

Premises Liability Decisions

Bray v. Dollar General Store, et. al., 2012-CA-001958-MR (Ky. Ct. App. February 6, 2015)
http://opinions.kycourts.net/coa/2012-CA-001958.pdf
Apportionment
Patron slipped and fell in store’s parking lot. She sued store and parking lot owner for
negligence, and parking lot owner’s insurer for violation of the Unfair Claims Settlement
Practices Act and bad faith. In a declaratory ruling as to the obligations pursuant to the terms of
the lease between the store and parking lots owner, the court ruled the parking lot owner should
indemnify the store. At trial testimony was presented regarding the relationship between parking
lot owner and the store. Since the store was still a party to the case, plaintiff sought instruction
for apportionment of damages; however, the trial court found the store was no longer in the
purview of apportionment, and no such instruction was allowed. The jury found in favor of
parking lot owner. Patron appealed contending the trial court erred in denying the apportionment
instruction since the store was still a party, and had not been dismissed. The Court of Appeals
agreed with patron that the store remained in the case as a nominal party and, therefore, should
have been included in the apportionment instruction. However, the appellate court found this
was a harmless error and would not have made a difference in the result.
Collins v. Newport on the Levee, LLC, 2013-CA-000033-MR (Ky. Ct. App. May 1, 2015)
http://opinions.kycourts.net/coa/2013-CA-000033.pdf
Tripping over Teenagers
Patron was dining with his son at a restaurant within an entertainment complex when his son
became ill. Patron picked his child up and carried him out of the restaurant and through the
entertainment complex until at some point, he felt something under his feet, tripped, dropping his
son and fell, injuring himself. Patron believed he tripped over teenagers lying on the ground. He
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alleged entertainment complex breached its duty of care to keep its facility reasonably safe.
Entertainment center moved for summary judgment arguing patron failed to provide evidence of
a breach of its duty and alternatively, that the teenagers were an open and obvious hazard. The
trial court agreed and granted entertainment center’s motion. Patron appealed. The Court of
Appeals held that as an invitee, patron was owed a duty of reasonable care. However, under
Ferrell v. Hellems, S.W.2d 459 (Ky. 1966), the patron must show that the entertainment center
knew or should have known of the dangers which the teenagers lying/sitting on the ground
would pose. Patron produced no evidence the entertainment center had any knowledge of the
hazards posed by the teenagers and further, that they failed to warn of a harm caused by third
parties sitting on the floor. Since there was no genuine issue of material fact, summary
judgement was appropriate.
Landel v. The Kroger Co., 2013-CA-001637-MR (Ky. Ct. App. January 16, 2015)
http://opinions.kycourts.net/coa/2013-CA-001637.pdf
Statute of Limitations
Patron was injured in fall in grocer’s parking lot. She filed suit alleging a dangerous defective
condition. One year and eleven days after the complaint, patron moved to amend the complaint
to add the parking lot owner as a defendant. The parking lot owner sought dismissal for
exceeding the one-year statute of limitations. The grocer sought summary judgment due to its
non-ownership of the parking lot. The motion to dismiss was granted due to the lapsing of the
statute of limitations. The grocer’s motion for summary judgment was granted because the trial
court found the grocer had no duty to the patron.
Patron appealed the dismissal of the amended complaint citing the defendants were unknown to
patron. However, the appellate court found the parking lot owner was disclosed to the patron’s
attorney four months before the end of the statute of limitations period. Accordingly, the court
found the statute had run and the amended complaint against parking lot owner was properly
dismissed. With regard to the grocer, summary judgment was appropriate because the lease
articulated no duty to grocer to maintain the parking lot; further, since the patron could bring
forth no evidence alleging any other duty that grocer owed to patron, there was no genuine issue
of material fact. Therefore, summary judgment was appropriate and the trial court’s decision
was affirmed.
Mucker v. Brown, 2012-CA-001013-MR (Ky. Ct. App. May 15, 2015)
http://opinions.kycourts.net/coa/2012-CA-001013.pdf
Official Immunity
Employee in charge of ice removal at school was notified of icy condition after a child slipped.
Within fifteen minutes of notice, Instructor slipped on ice and sustained injuries. Instructor
brought action against employee in her individual capacity. Employee sought summary
judgment claiming official immunity. The trial court denied the motion, and employee
appealed. The appellate court opined that immunity applies to school boards and employees
sued for negligent acts in their individual capacity. The negligent acts shielded are discretionary
acts in good faith and within the scope of their authority; however, immunity does not protect
against negligence in ministerial acts. While the employee has discretion as to how to go about
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her duty of clearing the ice, the actual duty was ministerial. Therefore, since the employee’s
duty was ministerial, it is not subject to official immunity.
Raney v. Miller, 2013-CA-001950-MR (Ky. Ct. App. January 23, 2015)
http://opinions.kycourts.net/coa/2013-CA-001950.pdf
Immunity
Plaintiff, who fell on a public sidewalk, sued the Director and Assistant Director of the local
government agency responsible for inspecting and maintaining the sidewalks. The trial court
concluded the Director was entitled to summary judgment since his alleged actions were
discretionary; however, they failed to extend official immunity to the Assistant Director. On
appeal, the Assistant Director argued his actions were discretionary, thus he was entitled to
immunity. The court of appeals agreed, finding the decisions made by the Assistant Director to
be policy-driven and without evidence of bad faith. Further, the court affirmed the trial court’s
grant of official immunity via to the Director finding his actions were also discretionary.
Margie Ann Faesy v. JG 1187, Inc. d/b/a McDonald’s Restaurant, (Ky. Ct. App September 4,
2015)
http://opinions.kycourts.net/coa/2014-CA-001367.pdf
Duty of Plaintiff to Him/Herself
Plaintiff filed a claim of negligence against the defendant, a McDonald’s restaurant. Plaintiff
sustained burn injuries after falling in the McDonald’s parking lot and spilling hot coffee on
herself. Plaintiff admitted that the maintenance of the parking lot was not a cause of her fall,
rather she faulted herself for the fall. Plaintiff believed that the extremely hot coffee was the
cause of her injuries, not the fall, and this was the basis of the negligence claim. The Court of
Appeals affirmed the lower courts finding that plaintiff did not have a claim, and ultimately
dismissed the claim. Court of Appeals rationalized that it is the duty of the McDonald’s to ensure
that there are no defects with the cup and provide a warning to the customer. It is the customer’s
duty to realize the inherent dangers of the beverage. The defendant did not breach its duty to the
customer; rather the plaintiff caused the injuries to herself. Therefore, McDonald’s was not at
fault.
Ward v. JKP Investments, LLC, et. al., 2013-CA-001706-MR (Ky. Ct. App. January 23, 2015)
http://opinions.kycourts.net/coa/2013-CA-001706.pdf
Open and Obvious
Guest of tenant injured his wrist after falling off the steps. Guest sued the landlord alleging
defect and negligence in maintenance of the property. The trial court found the condition was an
open and obvious danger and awarded summary judgment to the landlord. Upon guest’s appeal,
the appellate court cited the change in analysis as to the duty owned as explained in Shelton v.
Kentucky Easter Seals Society, Inc., 413 S.W.3d 901 (Ky. 2013). In order to overcome summary
judgment, guest must have shown affirmative evidence that landlord could have reasonably
foreseen that guest would have proceed up the stairs without caution. Instead, the evidence
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revealed guest had traversed those stairs multiple times on the day of the accident. Accordingly,
the court affirmed the trial court’s holding that the landlord met its duty of care.
e.

Governmental Immunity Decisions

Arnzen v. Smith, 2014-CA-000637-MR (Ky. Ct. App. May 22, 2015)
http://opinions.kycourts.net/coa/2014-CA-000637.pdf
General Duties are Discretionary
While approaching the stage to take photographs at a school concert, patron tripped over a tarp
and sustained injuries. Patron sued the principal alleging negligence in placement of the tarp.
Principal claimed qualified official immunity because his actions were discretionary and in good
faith. The trial court determined his actions were ministerial and therefore not entitled to
qualified official immunity. On appeal, the Court of Appeals cited to Marson v. Thomason, 483
S.W.3d 292, 299-300 (Ky. 2014), which held that a principal performs “general duties of
providing a safe school environment, regularly assigning job duties to employees, and
supervising employees at the school.” Distinguishing the qualitative difference between
performing the task and assigning the task, the Marson court determined the general duties were
discretionary. In this case, the appellate court determined the principal’s assignment of the duty
to install the tarp and subsequent gym floor inspection were discretionary, and therefore reversed
the trial court’s finding.
Federated Transportation Services of the Bluegrass, Inc., v. Skiles, 2014-CA-00850-MR (Ky. Ct.
App. September 25, 2015)
http://opinions.kycourts.net/coa/2014-CA-000850.pdf
Governmental Agency Protection
Medicaid patient brought a tort claim against an agency of the Kentucky Transportation Cabinet.
Negligence claim was the result of an accident involving a Medicaid patient being transported in
a handicap accessible van. The government agent sought to be protected under the doctrine of
governmental immunity. The Court of Appeals used a two-prong approach, however, only
discussed the first prong. The first prong is whether the government agency is an integral part of
the state government. The court determined in this case that the Medicaid transportation agency
was not an integral part and not protected by governmental immunity doctrine, thus allowing the
claim to continue.
Slattery, et al. v. J.F., 2013-CA-000830-MR (Ky. Ct. App. May 29, 2015)
http://opinions.kycourts.net/coa/2013-CA-000830.pdf
Bullying
Mother sued teachers and principal for negligent supervision after her child was bullied over the
course of two school years. The teachers asserted qualified official immunity and filed for
summary judgment under the Paul D. Coverdell Teacher Protection Act of 2001. The court
denied the motion and the teachers appealed. The Court of Appeals explained the teachers are
allowed official immunity for acts within the scope of their discretionary authority and in good
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faith, but not for acts that are ministerial. After analyzing the timeline and response of the
teachers after each altercation, the court found the teachers’ actions were discretionary. Mother
alleged the teachers’ supervision was ministerial because it was the subject of statutory
directives. However, the appellate court noted that the statutes allow for considerable discretion
to teachers. Mother further alleged the teachers are negligent per se for violating mandatory
reporting requirements of KRS 158.154 and 158.156, which allow no discretion to bullying
complaints. Yet, per the language of the statute, the teachers had no reason to believe that the
child was the victim of a felony, nor were there signs of serious physical injury – both exercises
of discretion by the teachers. Lastly, the court found the teachers’ conduct did not violate any of
the child’s constitutional, statutory, or other rights and therefore was not in bad faith. Since the
teachers’ actions were discretionary and not in bad faith, the trial court erred by denying them
sovereign immunity.
f.

Other Significant Decisions

Adams v. State Farm Mut. Auto. Ins. Co., 2013-CA-002152-MR (Ky. Ct. App. Jun. 6, 2015)
http://opinions.kycourts.net/coa/2013-CA-002152.pdf
Failure to Submit to EUO
Insured sought basic reparation benefits (BRB) after she and her son were injured in an
automobile accident with an unidentified tortfeasor. Insurer sought an examination under oath
(EUO) of insured, but insured did not participate. Accordingly, insurer sought judgment that
insured did not comply with the policy; the trial court agreed. On appeal, the insured argued that
the Motor Vehicle Reparations Act (MVRA) does not allow an insurance company to impose
obstacles, such as an EUO, to paying a claim. The Court of Appeals agreed with the insured and
reversed the trial court, opining that the insurer should seek a court order requiring the insured to
submit to discovery.
Hundley v Wilson, 2014-CA-000423-MR (Ky. Ct. App. April 24, 2015)
http://opinions.kycourts.net/coa/2014-CA-000423.pdf
Unilateral Mistake: Disputed Policy Limits
Insured was in a motor vehicle accident that killed the driver of the other vehicle. The wife of
decedent, as administratrix of his estate, brought an action against insured for the wrongful death
of her husband. In response to discovery requests, the insured provided the wife with his policy
declarations page, which indicated his policy limits were $250,000.00. The parties agreed to
settle for policy limits. However, upon distribution of the annuities, the wife was under the
impression that policy limits were $300,000.00. Her understanding was based on a vague
recollection of hearing or reading the $300,000.00 amount. However, “policy limits” was the
identifying term. Since only $250,000.00 was distributed, she felt this was not what was agreed
upon and moved to compel the additional amount. Insured’s counsel denied any communication
to that extent of $300,000.00; the trial court denied wife’s motion. Wife appealed that the trial
court erred in concluding that the settlement for “policy limits,” as the operative term in the
amount of $250,000.00, controlled over the $300,000.00 to which she believed she was entitled.
The Court of Appeals refused to grant relief under a unilateral mistake theory because there was
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no record justifying her belief that she was entitled to the $300,000.00. Accordingly, the
appellate court affirmed the trial court’s holding.
Indiana Ins. Co. v. Demetre, 2013-CA-000338-MR (Ky. Ct. App. January 30, 2015)
http://opinions.kycourts.net/coa/2013-CA-000338.pdf
Bad Faith
Insured purchased a vacant lot that used to be a gas station; the lot was insured by insurer.
Residents of the adjoining lot sued the insured claiming lost property value and injuries as result
of gasoline fumes. Insured notified insurer of the residents’ claims. After no communication
from insurer, residents filed an action against insured. Two years after the onset of the action,
insurer sought a declaratory judgment against insured citing no coverage; it was denied.
Subsequently, the insurer settled with residents; however, insured sought a cross-claim against
insurer for violation of the Unfair Claims Settlement Practices Act (UCSPA), Kentucky
Consumer Protection Act, and breach of implied covenant of good-faith and fair dealing. The
trial court found for the insured on all three claims.
Insurer contended six different errors. Aside from the issue of attorney fees, the Court of Appeals
found in favor of the insured on all other issues, including the issue concerning the extent of the
punitive damages award.

3.

Federal Court Decision

State Auto Prop. and Cas. Ins. Co. v. Lori Hargis, No. 13-5020 (6th Cir. May 6, 2015)
http://www.ca6.uscourts.gov/opinions.pdf/15a0083p-06.pdf
Reverse Bad Faith
Insured submitted a fire claim to her insurer. Insurer paid the insured in excess of the mortgage
payment payoff amount, but subsequently determined the cause of the fire was intentional and
sought to void the policy. Insured removed case to federal court seeking claims of bad faith,
Kentucky Consumer Protection Act and Unfair Claims Settlement Practices Act violations.
However, insured ultimately admitted she solicited a friend to burn her house down. She was
sentenced to prison and ordered restitution including the amount the insurer paid under the
policy. Insurer filed for summary judgment on insured’s bad faith claim, and an amended
Complaint against insured seeking damages for insurance fraud and reverse bad faith. The
District Court rejected the reverse bad faith claim citing reasoning in Houchin v. Allstate
Indemnity Ins. Co., No. 07-cv-0071, 2012 WL 2430474 (W.D. Ky. June 26, 2012), that no
jurisdiction has adopted a cause of action for reverse bad faith. The insurer simultaneously
appealed for question certification to the Kentucky Supreme Court; the District Court declined to
seek certification. Insurer’s appeal alleges there was no reason to conclude Kentucky would not
allow tort recovery since the implied covenant of good faith and fair dealing imposes contractual
duties on both parties. The Sixth Circuit found that Kentucky has only recognized tortious
remedies for breach of implied covenant of good faith and fair dealing when then there was a
special relationship, and not between an insured and insurer. Additionally, Kentucky has
previously rejected an insurer’s reciprocity challenge to an existing bad faith avenue under the
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KY UCSPA; noting that insureds are in need of protection, insurers are not. Lastly, the Sixth
Circuit noted that, had criminal prosecution not gone forward, there would have been no reason
the insurer could not have brought a common law claim for fraud. The court found it hard to
imagine reverse bad faith would be a deterrent “if the threat of criminal prosecution was not.”
Accordingly, court denied the insurer’s motion for certification and affirmed the District Court.

D.

SIGNIFICANT CASES PENDING BEFORE THE KENTUCKY SUPREME COURT

Philadelphia Indemnity Ins. Co., Inc. v. Tyron et al., 2014-SC-000354-DG; Encompass
Indemnity Co. v. Tyron et al., 2014-SC-000357-DG
Stacking and the “Owned But Not Selected for Coverage” Exclusion
The issue involves whether the “owned but not selected for coverage” exclusion in policies
covering the insured’s cars was enforceable and precluded the insured from stacking UIM
coverage when he was injured on his motorcycle.
Allstate Ins. Co. v. Craig T. Smith, 2013-SC-000732-DG
UIM: Notice of First Renewal
The issue involves whether, despite the fact that the insured never requested or paid any
premium for optional KRS 304.39-320 underinsured motorist coverage, the insurer satisfactorily
complied with the KRS 304.20-040(13) notice of first renewal requirement of a notice by
informing the insured in substance that added uninsured motorists, underinsured motorists, and
personal injury protection coverages could be purchased by the insured.
Countryway Ins. v. United Financial Cas. Ins. Co., et al., 2014-SC-000265-DG
UIM: Excess Clause
Where an injured party is covered by more than one uninsured motorist policy, but both policies
contain excess clauses, should the damages be allocated between the companies or should a per
se rule deeming primary the injured party’s uninsured motorist policy apply?

These cases were pending at the time this summary was printed. To confirm
whether the Supreme Court has issued a decision in any of these cases, we invite
you to visit our website at http://www.smithrolfes.com.
THIS IS AN ADVERTISEMENT
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V.

THE STATE OF INDIANA
A.

FREQUENTLY CITED INDIANA STATUTES
1.

Automobile Insurance

I.C. § 9-25-2-3
Financial Responsibility
Requires insurance in the following amounts:
(1)

$25,000.00 per person;

(2)

$50,000.00 per accident; and

(3)

$10,000.00 property coverage per accident.

I.C. § 27-7-5-2(a)
UM/UIM Coverage
Requires insurers to offer UM/UIM coverage with every bodily injury liability policy of
insurance in an amount not less than $50,000.00 or the limit of liability insurance, whichever is
greater and which can only be rejected in writing.
I.C. § 27-7-5-4(a)
Uninsured Motor Vehicles
An uninsured motor vehicle is one without liability insurance or not otherwise compliant with
the financial responsibility requirements of such laws of this or another state or where the insurer
is unable to make payments to the limit of liability due to insolvency.
I.C. § 27-7-5-4(b)
Underinsured Motor Vehicles
An underinsured motor vehicle is one where the limits of coverage available for payment to the
insured under all bodily injury liability policies covering persons liable to the insured are less
than the limits of the insured’s underinsured motorist coverage.
I.C. § 27-7-6-2
Definitions
This statute contains the definitions for “automobile insurance policy”, and “automobile liability
coverage”.
2.

Negligence, Other Torts and Contribution

I.C. § 7.1-5-10-15.5
Civil Liability for Furnishing Alcohol
A person who furnishes alcohol is not liable for civil action for damages caused by the
intoxicated person, unless they actually knew the person was visibly intoxicated, and the
intoxication of the person was the proximate cause of the injury or damage.
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If a person, who is 21, suffers an injury or death, caused by voluntary intoxication, the person,
the person’s heirs, dependents or representative may not make a claim against the person who
furnished the alcohol.
I.C. § 12-15-29-4.5
Medicaid Claim
Insurer must accept a Medicaid claim for a Medicaid recipient for three (3) years from the date
of service. An insurer cannot deny a Medicaid claim solely based on the date of submission, type
or format of the claim, method of submission or failure to provide proper documentation.
Insurer cannot deny a Medicaid claim solely due to lack of prior authorization. Insurer will
conduct the prior authorization retrospectively when prior authorization is necessary. Insurer
must adjudicate such claim as if it received prior authorization.
I.C. § 14-22-10-2.5
Entry Onto Premises of Another
A person, who enters a premise, without permission or monetary compensation, for the purposes
of hunting or fishing, does not have an assurance that the premise is safe.
The owner of a premise does not assume responsibility or incur liability for damage or injury
caused by others persons using the premises.
I.C. § 22-3-10-1
Ban on Employer Waiver of Liability
Any contracts between an employer and an employee, or any contracts between an employee and
any third-party, which purport to release the employer or third-party from any liability for
damages arising out of the negligence of the employer or third-party are against public policy
and declared null and void.
I.C. § 34-18-8-4
Medical Malpractice – Prerequisite to Commencement of Action
Prior to commencing a medical malpractice action in Indiana, the claimant’s proposed complaint
must be presented to a “medical review panel” for review, and the panel must provide an opinion
regarding whether or not the evidence supports the alleged conclusions.
I.C. § 34-20-1-1
Products Liability Actions
The article governs all actions that are brought by a user or consumer against a manufacturer or
seller for physical harm caused by a product regardless of the substantive legal theory or theories
upon which the action is brought.
I.C. § 34-20-2-1
Product Liability
Liability exists for an unreasonably dangerous or defective product if the seller should
reasonably foresee the consumer or class of persons being exposed to the harm caused by the
defective condition, the seller is engaged in the business of selling the product and the product
reaches the user or consumer without substantial alteration.
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I.C. § 34-20-2-2
Product Liability
An action can be maintained even though reasonable care was used in the manufacture and
preparation of the product and there is no privity of contract. However, reasonable care is a
defense to design defect claims and those for failure to provide adequate warnings.
I.C. § 34-20-2-3
Strict Product Liability
An action for strict product liability for an unreasonably dangerous defective condition may only
be brought against the manufacturer.
I.C. § 34-20-2-4
Product Manufacturers
If a court cannot gain jurisdiction over a manufacturer, then the manufacturer’s principal
distributor or seller over whom the court can gain jurisdiction will be deemed the manufacturer
of the product.
I.C. § 34-20-3-1
Product Liability
A product liability action in negligence or strict liability must be commenced within two (2)
years from the cause of action or within ten (10) years after the delivery to the initial user or
customer. If the cause of action happens after eight (8) years but before ten (10) years of the date
of delivery, the action may be commenced within two (2) years after the cause of action.
I.C. § 34-20-9-1
Indemnity in Product Liability Actions
A party held liable may seek indemnity from other persons whose actual fault caused the product
to be defective.
I.C. § 34-23-1-1
Wrongful Death
Requires an action in wrongful death to be maintained by the personal representative of the
decedent and to have been able to have been prosecuted by the decedent had the decedent lived.
I.C. § 34-23-1-2(d)
Limitation of Certain Wrongful Death Damages
The type of damages in subsection (c)(3)(A) (reasonable medical, hospital, funeral and burial
expenses) are limited to $300,000.00.
I.C. § 34-31-4-1
Parental Liability
A parent is liable for no more than $5,000.00 in actual damages from damage caused by their
child, if the parent has custody and the child is living with the parent.
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I.C. § 34-44-1-3
Payments of Awards
Proof of payments may be considered by trier of fact for determining the amount of any award
and for any court review of awards considered excessive.
I.C. § 34-51-2-2
Comparative Fault of Governmental Subdivisions
Contributory negligence remains a complete defense to claims under the Tort Claims Act.
I.C. § 34-51-2-5
Comparative Fault Set-Off
Contributory fault of a claimant acts to proportionately reduce the total damages for an injury by
the claimant’s contributory fault.
I.C. § 34-51-2-6
Contributory Negligence as Complete Defense
Contributory negligence is a complete defense if a claimant’s contributory fault is greater than
the fault of all other persons whose fault proximately contributed to the claimant’s damages.
I.C. § 34-51-2-10
Intentional Torts
A plaintiff may recover one-hundred percent of the compensatory damages in a civil action for
an intentional tort from a defendant who was convicted after a prosecution based on the same
evidence.
I.C. § 34-51-2-12
Contribution and Indemnity
In an action under this chapter, there is no right of contribution among tortfeasors. The right of
indemnity is unaffected by this section.
I.C. § 34-51-2-14
Nonparty Defense
In an action based on fault, a defendant may assert that the damages of the claimant were caused
in full or in part by a nonparty.
I.C. § 34-51-2-15
Nonparty Defense
The burden of proving a nonparty defense is upon the defendant who must affirmatively plead
the defense.
I.C. § 34-51-2-16
Nonparty Defense
A nonparty defense must be pled if known. Nonparty defenses which become known after the
filing of the answer must be raised with reasonable promptness. If the summons and complaint
were served more than one hundred fifty (150) days prior to the expiration of the claimant’s
statute of limitations, nonparty defenses must be pled no later than forty-five (45) days prior to
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the expiration of that limitation of action; however, the trial court may alter these time limits to
allow defendants a reasonable opportunity to discover the existence of a nonparty defense and
allow the claimant a reasonable opportunity to add the nonparty as an additional defendant prior
to the expiration of the period of limitations applicable to the claim.
I.C. § 34-51-3-2
Punitive Damages – Clear and Convincing Evidence
Any claim for punitive damages must be established by clear and convincing evidence to support
an award.
I.C. § 34-51-3-4
Punitive Damages – Maximum Award
Any punitive damage award may not be more than the greater of:
(1)

Three times the amount of compensatory damages; or

(2)

Fifty Thousand Dollars ($50,000.00).

I.C. § 34-51-3-5
Punitive Damages – Mandatory Reduction
If a trier of fact awards punitive damages that exceed the maximum allowable award, the court
shall reduce the punitive damage award to an amount no more than the greater of:
(1)

Three times the amount of compensatory damages; or

(2)

Fifty Thousand Dollars ($50,000.00).
3.

Subrogation

I.C. § 27-7-5-6(a)
Subrogation for UM/UIM Payments
Provides that payment of UM/UIM coverage for damages operates to subrogate the insurer to
any cause of action in tort which payee may have.
I.C. § 27-7-5-6(b)
Exception to the Right of Subrogation for UIM Payments
The insurer providing underinsured motorist coverage does not have the right of subrogation if it
is informed of a bona fide offer of settlement which includes a certification of the liability
coverage limits of the underinsured motorist and the insurer fails to advance payment in at least
the amount of the offer within thirty (30) days.
I.C. § 34-51-2-19
Lien Reduction
Subrogation claims or other liens or claims arising out of the payment of medical expenses or
other benefits as the result of personal injuries or death shall be diminished by the claimant’s
comparative fault or the un-collectability of the full value of the claim resulting from limited
liability insurance or any other cause in the same proportion as the claimant’s recovery is
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reduced. The lien or claim shall also bear a pro rata share of the claimant’s attorney fees and
litigation expenses.
4.

Insurance Fraud

I.C. § 27-2-13-2
Release of Information by Insurer
Insurer must furnish policy information relevant to fire loss, history of claims of claimant, and
materials relating to fire investigation, if requested by an authorized agency investigating a fire
loss.
I.C. § 27-2-13-3
Arson Reporting
When an insurer has reason to believe a fire loss in which it has an interest is caused by a means
that was not accidental, then the company shall notify an authorized agency in writing and
provide that agency with all materials developed from the insurer’s investigation of the fire loss.
The insurer shall also provide the office of the State Fire Marshal a copy of any information
provided under this section.
I.C. § 27-2-13-4
Arson Reporting
When an authorized agency receives information under this chapter, it may release or provide the
same information to any other authorized agency to further its investigation. In addition, an
insurer who provides information under this chapter has the reciprocal right to request and
receive relevant information from that agency. Finally, an insurer or authorized agency, who
releases or provides evidence or information under this chapter, is immune from any civil or
criminal liability for providing the evidence or information.
I.C. § 27-2-13-5
Arson Reporting
When an authorized agency is investigating a fire that it believes to have been caused by arson it
may, in writing, order an insurer to withhold payment of any policy proceeds on the damaged or
destroyed property for up to thirty (30) days from the date of the order. The insurer may not
make a payment during that time, except as follows:
(1)

Emergency living expenses;

(2)

Emergency action necessary to secure the premises;

(3)

To prevent further damage to the premises; or

(4)

To a mortgagee who is not the target of the investigation of the authorized
agency.

I.C. § 27-2-14-2
Vehicle Theft Reporting
If an insurer has reason to believe that a vehicle theft claim made by an insured is fraudulent, the
insurer shall notify, in writing, an authorized agency of the suspected fraudulent claim and
provide the agency with all materials developed from the insurer’s investigation.
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I.C. § 27-2-14-3
Vehicle Theft Reporting
An authorized agency investigating a vehicle theft may, in writing, require an insurer
investigating the loss to release any and all relevant information or evidence considered
important to the authorized agency, including:
(1)

Pertinent policy information (including a policy application);

(2)

Policy premium payment records;

(3)

History of prior claims made by the insured; and

(4)

Material relating to the investigation, including:
a)

Statements;

b)

Proofs of Loss; and/or

c)

Other relevant evidence.

I.C. § 27-2-14-4
Vehicle Theft Reporting
An authorized agency provided with information under this chapter may release or provide the
same information to any other authorized agency to further its investigation. In addition, an
insurer who provides information under this section has the reciprocal right to request and
receive relevant information from that agency. When requested, the agency shall provide the
requested information within a reasonable time, not exceeding thirty (30) days. Finally, an
insurer or authorized agency that releases or provides evidence or other information under this
chapter is immune from civil or criminal liability for providing that information.
I.C. § 27-2-16-3
Claim Forms
All preprinted claim forms required by an insurer as a condition of payment of a claim must
contain a statement which clearly states the following: “A person who knowingly and with intent
to defraud an insurer files a statement of claim containing any false, incomplete, or misleading
information commits a felony.”
I.C. § 27-2-19-7
Immunity for Exchange of Information
An insurer, attorney, or investigative agency that receives and provides information pursuant to
the requirements of the Indiana Code in good faith is immune from liability arising from the act
of receiving, or the act of providing the information.
I.C. § 36-8-17-7
Fire Investigation
A fire department must investigate and determine the cause of fire in their territory. If the fire
chief believes a crime was committed, he must notify the division and submit a report. The report
must include: (1) a statement of facts; (2) the extent of damage; (3) the amount of insurance; and
(4) other information required in the commission’s rules. To carry out this section, the fire
department may: (1) enter and inspect property; (2) cooperate with prosecuting attorney;
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(3) subpoena witnesses and documents; (4) give oaths; (5) take depositions and conduct
hearings; and (6) separate witnesses and regulate the course of proceedings.
5.

Miscellaneous Statutes

I.C. § 22-3-2-6
Workers’ Compensation – Exclusive Remedy
The Indiana Workers’ Compensation Administration provides the exclusive rights and remedies
granted to an employee by account of personal injury or death, by accident, while that employee
is within the course and scope of his employment.
I.C. § 25-10-1-15
Admissibility of Chiropractor Testimony
A chiropractor’s testimony relating to records or reports of a licensed medical physician may be
admissible as evidence at trial if:
(1)

The chiropractor is properly qualified as an expert; and

(2)

The court is satisfied the information which the chiropractor testifies about is of
the type reasonably relied on by other chiropractors.

I.C. § 27-4-1-4.5
Unfair Claim Settlement Practices
The statute sets forth certain actions/inactions which may constitute unfair claim settlement
practices under Indiana law.
I.C. § 34-14-1-1
Declaratory Judgment
A court may declare rights, status, and other legal relations whether or not further relief is or
could be claimed.
I.C. § 34-14-1-2
Declaratory Judgment
A person interested under a deed, will, written contract, or other writings or whose rights, status,
or other legal relations are affected by a statute, municipal ordinance, contract, or franchise may
have questions of construction or validity determined or obtain a declaration of rights, status, or
legal relations thereunder.
I.C. § 34-50-1-4
Qualified Settlement Offer
This is essentially a codification of the Trial Rule 68 Offer of Judgment. When a qualified
settlement offer is made pursuant to this statute, and not accepted, then the party rejecting the
offer must ultimately obtain a more favorable judgment. If the rejecting party fails to obtain a
more favorable judgment, the offering party is entitled to attorney’s fees, costs, and expenses in
an amount not to exceed $1,000.00. To be valid, a qualified settlement offer must:
(1)

Be in writing;
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(2)

Be signed by the offeror or the offeror’s attorney;

(3)

Be designated on its face as a “qualified settlement offer;”

(4)

Be delivered to each recipient or the recipient’s attorney by:
a)

Registered or certified mail; or

b)

Any other method that verifies the date of receipt; and

(5)

Set forth the complete terms of the settlement proposal in sufficient detail to allow
the recipient to decide whether to accept or reject it;

(6)

Include the name and address of the offeror and the offeror’s attorney; and

(7)

Expressly revoke all prior qualified settlement offers made by the offeror to the
recipient.

I.C. § 34-51-4-8
Prejudgment Interest
If a court awards prejudgment interest, the court must determine the period during which
prejudgment interest accrues, which may not exceed 48 months. Generally, prejudgment interest
will begin to accrue on the latest of the following dates:
(1)

Fifteen months after the cause of action accrued; and

(2)

Six months after a medical malpractice claim is filed (if, I.C. § 34-18-8 and
I.C. § 34-19-9 do not apply) or one hundred eighty (180) days after a medical
review panel is formed to review a medical malpractice complaint.

(3)

In all cases, however, the court shall exclude any period of delay that the court
determines is caused by the party requesting prejudgment interest.

68

B.

INDIANA STATUTES OF LIMITATIONS

Claim Type/Section

Statute Period

Employment
I.C. § 34-11-2-1

Except those based upon a written contract, within two years of
the date of the act or omission complained of.

T
W
O

Medical Malpractice
I.C. § 34-11-2-3

Within two years from the date of the act, omission or neglect
complained of.

Personal Injury, Injury
to Character and Injury
to Property
I.C. § 34-11-2-4(2)

Within two years after the cause of action arises.

Y
E
A
R
S

Product Liability
I.C. § 34-20-3-1(b)

Within two years after the cause of action accrues; or not more
than ten years after the delivery of the product to the initial user
or consumer. However, if the cause of action accrues at least
eight years but less than ten years after that initial delivery, the
action may be commenced at any time within two years after the
cause of action accrues.

Wrongful Death
I.C. § 34-23-1-1

Within two years after the death of the decedent.

Bad Faith
I.C. § 34-11-2-4(2)

Two years from alleged act of bad faith.

Workers’
Compensation
I.C. § 22-3-9-8

Within two years from the date the cause of action accrues.
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C.

SIGNIFICANT INDIANA COURT DECISIONS
1.

Supreme Court Decisions
a.

Insurance Coverage Decisions

Indiana Restorative Dentistry, P.C., v. The Laven Insurance Agency, et al., No. 49S05-1407-PL491
http://www.in.gov/judiciary/opinions/pdf/03121501LHR.pdf
Special Relationship Between Insurance Agent and Insured
Insured dentist’s office suffered a fire loss of $704,000.00, but only had coverage totaling
$204,000.00. Insured sued because it believed it had a special relationship with Agent, having
been a customer for 31 years, and because it believed there was a “meeting of the minds” that
Agent would provide them with full coverage. The Indiana Supreme Court remanded the first
question back to trial because, though the length of the relationship was not enough to make it
special, other qualities of the business relationship could be elevated to a special relationship. On
the second question, the Court found that, because insured had never asked for full coverage,
there was no meeting of the minds on this point.
Robinson v. Erie Insurance Exchange, No. 49S02-1311-PL-733
http://www.in.gov/judiciary/opinions/pdf/06101401bd.pdf
Exclusions for No Bodily Injury
Insured sued insurer after a denial of coverage when insured’s vehicle was totaled, but insured
was unharmed, in a hit-and-run collision. The Court held that, though hit-and-run collisions are
not categorically excluded by the insurer’s policy language, the policy the insured purchased
only covered incidents where there was bodily injury.
State Farm Mut. Auto. Ins. Co. v. Earl, No. 36S05-1408-CT-562
http://www.in.gov/judiciary/opinions/pdf/06091501mm.pdf
Coverage Limit Allowable as Evidence in UM/UIM
Insured was severely injured in a motorcycle accident. Insured and his wife sued to recover
under the uninsured motorist provision in their policy claiming the insurer breached the policy.
The insured’s policy limits were admitted as evidence to aid the jury in understanding the
relationship between the insureds and the insurer. The insurer admitted liability and the jury
awarded the insured the policy limits. The Court concluded that in this situation the policy limits
were admissible as evidence because the policy was relevant to the breach of policy claim.
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b.

Other Significant Decisions

The Board of Commissioners of the County of Jefferson v. Teton Corporation, et al., No. 72S04–
1410–CT–642
http://www.in.gov/judiciary/opinions/pdf/05131501lhr.pdf
Waiver of Subrogation for Construction
Plaintiff hired defendants to renovate a courthouse. During the renovation, one of the defendants
accidentally caused a fire, destroying the building. The parties had, as part of their contract,
language adopted from the American Institute of Architects (AIA) covering a waiver of
subrogation for fire damage if the plaintiff had insurance to cover the property. Plaintiff argued
that because the AIA requires only coverage for the work, the waiver should only apply to the
work and not the extent of the building damaged. The Court ruled that the plain language of the
AIA waiver should apply, and because plaintiff had a policy covering the entire building,
subrogation was waived for the entire building.
SCI Propane, LLC, et al. v. Frederick, No. 55S04-1508-PL-501
http://www.in.gov/judiciary/opinions/pdf/08271501mm.pdf
Attorney’s Fees Under Indiana’s General Wrongful Death Statute
Plaintiff provides metered propane services to homes. A gas leak occurred at one of these homes
causing an explosion and killing one of the residents. The defendant left a widow and a son. The
defendant’s estate brought a wrongful death suit under Indiana’s General Wrongful Death Statute
and was given judgment. During the damages stage of the trial the defendant claimed that under
the statute they could seek attorney’s fees as a type of damages. The Supreme Court held that
attorney’s fees are not recoverable as a form of damages under Indiana’s General Wrongful
Death Statute if the decedent is survived by a spouse and/or dependents. If, however, the
decedent was not survived by a spouse and/or dependents, or qualified for wrongful death claims
under Indiana’s Adult Wrongful Death Statute or Indiana’s Child Wrongful Death Statute,
attorney’s fees were recoverable as a form of damages.
Wellpoint, Inc. v. National Union Fire Insurance Company, No. 49S05-PL-244
http://www.in.gov/judiciary/opinions/pdf/04221501bd.pdf
Insurer Did Not Waive Affirmative Defenses
Insured allegedly conspired with managed-care organizations to deny, delay, and diminish
payments to doctors, and was sued. Continental Casualty Company (“CNA”) filed a motion for
summary judgment. CNA did not raise all of its affirmative defenses in its motion for summary
judgment. The trial court granted CNA’s motion for summary judgment and the Court of
Appeals affirmed. The Supreme Court concluded that CNA did not have a duty to raise all of its
affirmative defenses at the time it filed for summary judgment and, therefore, CNA did not
waive the affirmative defenses it did not raise.
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2.

Appellate Court Decisions
a.

Insurance Coverage Decisions

5200 Keystone Limited Realty, LLC v. Netherlands Insurance Comp., et al., No. 49A02–1410–
PL–763
http://business.cch.com/ild/KeystonevNetherlands.pdf
Known Loss Doctrine
Plaintiff-insured purchased environmentally contaminated land with full knowledge of the
contamination. Plaintiff sought to recover the cost of cleanup of the contamination by continuing
a lawsuit begun by the prior owner to recover from former occupants of the land. Plaintiff failed
to secure cleanup funds in that suit and this suit alerted the Indiana Department of Environmental
Management (IDEM) to the matter. IDEM began proceedings and plaintiff sought defense and
indemnification from insurer. Insurer denied these requests because plaintiff knew of the
environmental contamination when it purchased the land. The court upheld the “known loss”
doctrine: a loss that exists at the time of purchase is not the proper subject of an insurance policy.
The appeals court upheld the trial court’s award of summary judgment in favor of insurer.
Barnard v. Menard, Inc. v. Capitol Specialty Insurance Corp., No. 49A02–1407–CT–486
http://www.in.gov/judiciary/opinions/pdf/01221501jgb.pdf
Duty to Defend
A store security guard allegedly used excessive force in detaining a suspected shoplifter. The
plaintiff sued and the defendants, the store and the security company, filed third-party suits
against security company’s insurer to enforce the duty to defend. The insurance policy in this
case has an exclusion to the duty to defend and indemnify when the employee commits a battery.
Here, security guard committed battery as well as negligence. The court ruled that, though
insurer had no duty to defend on the battery action, a duty to defend still existed for the
negligence claims.
Central Mutual Insurance Company v. Motorists Mutual Insurance Company, No. 49A04–1405–
CT–214
http://www.in.gov/judiciary/opinions/pdf/12121401ebb.pdf
Primary/Excess Insurers
A truck driver was injured in a collision. The company owning the truck was insured by the
plaintiff and the truck driver’s employer was insured by the defendant. A dispute arose over
which party was to be the primary and which was to be the excess insurer. Plaintiff raised the
Owner's Statute and Lease Statute. The court decided that the plain language of the policy, not
the statute, determined which insurer was excess and which was primary.
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Erie Insurance Exchange v. Sams, No. 44A03-1403-CT-97
http://www.in.gov/judiciary/opinions/pdf/11051401lmb.pdf
Coverage for Faulty Materials
Insureds’ home was damaged by a storm and subsequent leaks and mold. The trial court awarded
insureds $63,924.89. Insurer appealed on the grounds that the policy language had an exclusion
for damage caused by faulty materials and that the trial court heard undisputed evidence that the
housing materials in this case were faulty. The Court of Appeals affirmed, upholding the trial
court’s finding that, though the materials were faulty, the faultiness of the materials was not the
cause of the damage; the storm was the cause of the damage.
FLM, LLC v. The Cincinnati Insurance Company, et al., No. 49A02–1401–PL–17
http://www.in.gov/judiciary/opinions/pdf/12291401tac.pdf
Exclusions for Unintended Consequences
Insured dumped sand onto their landlord’s, the plaintiff’s, property. Insured went out of business
and abandoned the sand, which proceeded to cause damage and issues for the plaintiff and the
environment. Plaintiff sought recovery from insured’s insurer, the defendant. Defendant argued
that the policy term “occurrence” only applied to the setting of the sand on the property, not to
any unintended consequences resulting from that initial act. Because of ambiguity in the
definition of the term “accident,” the court found in favor of the plaintiff that the unintended
consequences of an intentional action constituted an “occurrence” under the policy.
FLM, LLC v. The Cincinnati Insurance Company, et al., No. 49A02–1401–PL–17
http://www.in.gov/judiciary/opinions/pdf/03111501tac.pdf
Exclusions for Business Decisions
In another appeal involving the case above, insurer asserted a policy exclusion for “’bodily
injury’ or ‘property damage’ which may reasonably be expected to result from the intentional or
criminal acts of an insured or which is in fact expected or intended by the insured, even if the
injury or damage is of a different degree or type than actually expected or intended.” The court
ruled that, because the insured had gone out of business, there was no business decision, choice,
or intentional act made in leaving the sand where they put it. The court affirmed in favor of the
plaintiff.
Founders Ins. Co. v. May, No. 49A02-1501-PL-8
http://www.in.gov/judiciary/opinions/pdf/09181502mgr.pdf
Coverage Benefits to a Third Party
Insured’s vehicle was involved in an accident that struck and killed a pedestrian on a bicycle.
The driver was an acquaintance of the insured that did not have permission to drive the vehicle
that day and had a suspended driver’s license. The pedestrian neither had an automobile nor
automobile insurance at the time of the accident. The policy excluded liability coverage for
accidents involving unlicensed drivers and for persons who did not have a reasonable belief he or
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she was entitled to use the vehicle. The insurer was found to not have a duty to defend or provide
coverage for the accident under the plain terms of the policy to either the insured or the driver.
Furthermore, the court concluded that an insurer, which has no duty to provide coverage benefits
to its insured pursuant to the plain terms of the insurance contract, has no duty to pay damages to
an injured third party who has no independent source of insurance.
Seeber v. General Fire and Casualty Company, et al. No. 53A01-1405-PL-208
http://www.in.gov/judiciary/opinions/pdf/10291401cjb.pdf
Amount of Coverage for Replacement Property
After a fire burned down Insured’s property, leased to tenants for commercial purposes, insured
sought to recover replacement costs up to $650,812.70; insurers paid the actual cash value of the
building: $512,418.12. Insured appealed trial court’s summary judgment. The Court of Appeals
affirmed, finding 1) that because the insured purchased a replacement property that cost
$90,000.00 than what insurers already paid meant that insurers did not have to pay more just
because the full replacement value of the fire loss property is higher, and 2) a second proposed
replacement property, because it was for residential and not commercial use, did not qualify as a
“replacement” under the law.
Thomson, Inc., et al. v. XL Insurance America, Inc., et al., No. 49A05-1109-PL-470
http://www.in.gov/judiciary/opinions/pdf/Thomson.FINAL.pl.tac.pdf
Known Loss Doctrine
Plaintiff-insured purchased a Taiwanese manufacturing plant from another company. Plaintiff
was aware that this manufacturing plant had contaminated the soil and groundwater nearby and
had worked out a plan with the selling company to provide for the cleanup. During the cleanup,
the Taiwanese government passed new laws allowing that government to retroactively apply
penalties for environmental disasters that have already happened. Plaintiff filed a claim with
insurer to recover some of the costs associated with this cleanup and insurer denied the claim on
the grounds of the “known loss” doctrine because plaintiff knew of the contamination when it
purchased the plant. The court ruled that the “known loss” doctrine does not apply here. Though
plaintiff knew of the environmental contamination, it could not have known that the Taiwanese
government was going to change their laws to make the penalties for the contamination so much
greater. Therefore, the loss was not known and the “known loss” doctrine does not apply.
Young v. Hood’s Garden, Inc., No. 29S02-1405-PL-314
http://www.in.gov/judiciary/opinions/pdf/01221501bd.pdf
Workers’ Compensation Monetary Threshold for Coverage
A business hired a contractor to remove a tree for a fixed price of $600.00. In addition, the
contractor was permitted to keep the wood removed, which he intended to sell as fire wood. The
subcontractor hired by the contractor to remove the tree fell and was injured. The Indiana
Workers’ Compensation Statute states that a person who hires a contractor for work exceeding
$1000.00 in value is secondarily liable to the same extent as an accident involving an employee
of the contractor for workers’ compensation benefits arising out of and in the course of the
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contracted work. The Supreme Court held that the statute’s $1000.00 monetary threshold
includes both monetary and ancillary consideration received to complete the job. In this case the
court held that the wood received in conjunction with the money, could be used to reach the
$1000.00 threshold under the statute.
b.

UM/UIM Decision

Progressive Paloverde Insurance v. Arnold, No. 49A02–1402–CT–62
http://www.in.gov/judiciary/opinions/pdf/09041402MGR.pdf
UIM Coverage for Motorcycles
Insured purchased and paid premiums on an automobile policy that included underinsured
motorist (UIM) provisions. Insured was subsequently involved in a collision on his motorcycle
with an underinsured motorist. Insured sought to recover, but the policy had exclusionary
language that limited covered automobiles to vehicles that have “at least four wheels.” Insured
sued, arguing that this was against Indiana law and public policy. The Court of Appeals ruled
that, because there were similar policy exclusions in the policy for owned, uninsured vehicles, it
was not against the law or public policy to exclude insured’s claim in this case.
c.

Employment Decision

Peerless Indemnity Insurance Co. v. Moshe & Stimson LLP, et al., No. 49A02–1404–PL–244
http://www.in.gov/judiciary/opinions/pdf/12301402nhv.pdf
Employment-Related Actions
The insured law firm sought defense and indemnification from insurer. The Insured was sued by
a former partner claiming defamation. The policy excluded “employment related practices…
such as… defamation.” Insured argued that because the defamation claim was by a former
partner in the firm, the individual does not constitute an employee and the exclusion does not
apply. The Court of Appeals reversed the trial court and granted summary judgment for insurer
because the question of whether the partner was an employee was irrelevant. All that mattered
was that the suit was related to employment.
d.

Premises Liability Decision

Byers v. Moredock, 31 N.E.3d 1016 (Ind. Ct. App. 2015)
http://www.in.gov/judiciary/opinions/pdf/05181501eb.pdf
Landlord Has No Duty to Maintain Dog Owned by Lessee
The tenants of a home owned a dog that got loose and caused an injury to a motorcyclist in the
roadway. Motorcyclist sustained injuries when the dog ran into the roadway and struck his
motorcycle. Motorcyclist brought a premises liability action against landowners.
Motorcyclist’s claim for premises liability was dismissed. The Court of Appeals held that
because the landowners were not the owners or keepers of the dog that caused the injury to the
motorcyclist, the landowners did not have a duty to “confine or control the dog on that basis.”
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The Court of Appeals further explained that the landowners did not have a duty to “ensure proper
or adequate confinement or control of the dog” nor did they have a duty to “monitor the tenant or
residents of the property to ensure they properly or adequately confined or controlled the dog.”
e.

Other Significant Decisions

City of Fort Wayne v. Parrish, 32 N.E.3d 275 (Ind. Ct. App. 2015)
http://www.in.gov/judiciary/opinions/pdf/05191501rrp.pdf
Failure to Wear Seatbelt Cannot be Used to Prove Negligence
A vehicle operated by a city police officer collided with another vehicle, in which plaintiff was a
front seat passenger. Plaintiff was not wearing a seatbelt at the time of the collision. As a result
of the collision, plaintiff was thrown from the vehicle and sustained injuries. Prior to trial, the
trial court granted plaintiff’s motion in limine excluding evidence she had not been wearing a
seatbelt.
On appeal, the defendant argued that the trial court abused its discretion when granting plaintiff’s
motion. Specifically, defendant argued, evidence plaintiff was not wearing a seatbelt was
admissible to prove plaintiff was guilty of contributory negligence for violating Indiana’s
Seatbelt Act. However, the Seatbelt Act stated that failure to comply did not constitute fault
under Indiana’s Comparative Fault Act. The Court of Appeals affirmed the trial court’s decision.
The Court of Appeals held that a violation of the Seatbelt Act may not be used to prove
contributory negligence.
VanDam Estate v. Mid-America Sound, No. 49D02-1111-CT-44823
http://www.in.gov/judiciary/opinions/pdf/01141503msm.pdf
Indiana Tort Claims Act
Plaintiff and multiple other victims were either injured or killed at the Indiana State Fair when a
stage collapsed in severe weather before a concert. The plaintiff and the other victims sued the
State of Indiana, the Indiana State Fair Commission, the Indiana State Police, and other various
private entities. The Indiana Tort Claims Act provides that the combined aggregate liability of all
government entities and of all public employees is capped at $5,000,000.00 for injury to or death
of all persons in that occurrence. The plaintiff was the only person to reject the settlement
offered by the State of Indiana under the statute. All the other victims accepted the settlement
offer, which exhausted the money provided by the statute. A year later the legislature released an
additional payout under the statute to the victims who had already accepted the original
settlement. The court held that the plaintiff could not recover either payout because the money
under the cap had been exhausted by the other victims from the occurrence.
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D.

SIGNIFICANT CASES PENDING BEFORE THE INDIANA SUPREME COURT

April Goodwin, et al. v. Yeakle’s Sports Bar and Grill, Inc, Cause No. 27A02-1407-CT-526
Negligence
In an action where bar patrons, injured in a shooting that occurred while on the bar’s premises,
sought to hold the bar itself liable, the primary issue is whether the bar could have reasonably
foreseen a patron’s criminal acts.
Lincoln National Life Insurance Company v. Peter S. Bezich (class action), Cause No. 02A041407-PL-319
Life Insurance: Ambiguous Provisions
The issue in this case is whether an ambiguous cost-of-insurance rate provision precludes
individuals in a certified class from utilizing extrinsic evidence to explain the terms of the costof-insurance provision when there is a variation in law among the states and the state of Indiana
does not permit extrinsic evidence.

These cases were pending at the time this summary was printed. To confirm
whether the Supreme Court has issued a decision in any of these cases, we invite
you to visit our website at http://www.smithrolfes.com.
THIS IS AN ADVERTISEMENT
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VI.

THE STATE OF MICHIGAN
A.

FREQUENTLY CITED MICHIGAN STATUTES
1.

General Considerations in Insurance Claims Management

M.C.L.A. § 29.4
Reporting of Fires; Release of Information by Insurance Companies
Fire investigators and fire prevention officials may request an insurer investigating a fire loss of
real or personal property release all information in possession of the agent relative to the loss. If
an insurer has reason to suspect a fire loss was caused by incendiary means, the insurer must
notify the fire investigating agency and furnish them with all relevant material acquired during
its investigation of the fire loss.
M.C.L.A. § 29.6
Fire Marshal Investigative Authority
State fire marshal may investigate and inquire into fire cause and origin that results in death or
property damage, and without restraint or trespass liability.
M.C.L.A. § 257.1106
Death, Injury or Damages Caused by Uninsured Motorist; Application for Payment From Fund
Where the death of or personal injury or property damage to any person or property is
occasioned by an uninsured motor vehicle, any person who would have a cause of action against
the owner or driver of the uninsured motor vehicle in respect to the death or personal injury or
property may make application for payment out of the Motor Vehicle Accident Claims Act fund
for all damages in respect to the death or personal injury and for damages in excess of $200.00 in
respect to property damage.
M.C.L.A. § 257.1123
Maximum Payments for Death, Injury or Property Damage
In respect to applications under the Motor Vehicle Accident Claims Act for payment of damages
arising out of motor vehicle accidents, the secretary shall not pay out of the fund:
(1)

More than $20,000.00, exclusive of costs, on account of injury to or the death of
one person, and, subject to such limit for any one person so injured or killed, not
more than $40,000.00, exclusive of costs, on account of injury to or the death of
two or more persons in any one accident; and

(2)

More than $10,000.00, exclusive of costs, for loss of or damage to property
resulting from any one accident.

M.C.L.A. § 436.1801(3)
Liquor Liability
Right of action of person killed, injured, or damaged by unlawful sale or providing of alcohol to
minor or visibly intoxicated person, if the unlawful sale is proven to be a proximate cause of the
damage, injury or death.
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M.C.L.A. § 500.2006
Timely Payment of Claims or Interest; Proof of Loss; Calculation of Interest; Exemptions
An insurer must pay on a timely basis to its insured the benefits provided under the terms of its
policy, or, in the alternative, the insurer must pay to its insured twelve percent interest on claims
not paid on a timely basis. Failure to pay claims on a timely basis or to pay interest on claims is
an unfair trade practice unless the claim is reasonably in dispute.
An insurer shall specify, in writing, the materials that constitute a satisfactory proof of loss not
later than thirty (30) days after receipt of a claim, unless the claim is settled within the thirty (30)
days. If proof of loss is not supplied as to the entire claim, the amount supported by proof of loss
shall be considered paid on a timely basis if paid within sixty (60) days after receipt of proof of
loss by the insurer.
M.C.L.A. § 500.2026
Unfair Claims Practices
(1)

(2)

Unfair or deceptive acts or practices in the business of insurance include, but are
not limited to:
a)

Misrepresenting pertinent facts or insurance policy provisions relating to
coverage at issue;

b)

Failing to acknowledge promptly or to act reasonably and promptly upon
communications with respect to claims arising under insurance policies;

c)

Failing to adopt and implement reasonable standards for the prompt
investigation of claims arising under insurance policies;

d)

Refusing to pay claims without conducting a reasonable investigation
based upon the available information;

e)

Failing to affirm or deny coverage of claims within a reasonable time after
proof of loss statements have been completed; and

f)

Failing to attempt in good faith to effectuate prompt, fair, and equitable
settlements of claims in which liability has become reasonably clear.

The failure of an insurer to maintain a complete record of all the complaints of its
insureds which it has received since the date of the last examination is an unfair
method of competition and unfair or deceptive act or practice in the business of
insurance.

M.C.L.A. § 500.2845
Insured Real Property Fire Proceeds
If a claim is filed for a loss to insured real property due to fire or explosion and a final settlement
is reached on the loss to the insured real property, an insurer shall withhold from payment
twenty-five (25) percent of the actual cash value of the insured real property at the time of the
loss or twenty-five (25) percent of the final settlement, whichever is less. For residential
property, the twenty-five (25) percent settlement or judgment withheld shall not exceed
$6,000.00 adjusted annually beginning June 1, 1999, in accordance with the Consumer Price
Index.

79

M.C.L.A. § 500.4503
Fraudulent Insurance Acts
In general, a person commits insurance fraud if they present or prepare any oral or written
statement supporting an application or claim for insurance while knowing the statement is false,
either in whole or in part.
M.C.L.A. § 500.4507
Release of Information to Authorized Agency or Insurer
Upon written request by an authorized agency, an insurer may release to the authorized agency,
at the authorized agency's expense, any or all information that is considered important relating to
any suspected insurance fraud. An authorized agency may release information on suspected
insurance fraud to an insurer upon a showing of good cause. This information may include, but is
not limited to, the following:
(1)

Insurance policy information relevant to an investigation, including any
application for a policy;

(2)

Policy premium payment records that are available;

(3)

History of previous claims made by the insured; and/or

(4)

Information relating to the investigation of the suspected insurance fraud,
including statements of any person, proofs of loss, and notice of loss.

M.C.L.A. § 500.4509
Report of Information Concerning Insurance Fraud
In the absence of malice in a prosecution for insurance fraud, any person who cooperates with an
authorized agency or complies with a court order to provide evidence or testimony is not subject
to civil liability with respect to any act concerning the suspected insurance fraud, unless that
person knows that the evidence, information, testimony, or matter contains false information
pertaining to any material fact or thing.
M.C.L.A. § 500.4511
Violations; Penalties
A person who commits insurance fraud is guilty of a felony punishable by imprisonment for not
more than four (4) years or a fine of not more than $50,000.00, or both, and restitution. A person
who enters into an agreement or conspiracy to commit insurance fraud is guilty of a felony
punishable by imprisonment for not more than ten (10) years or by a fine of not more than
$50,000.00, or both, and shall be ordered to pay restitution.
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2.

Automobile Insurance

M.C.L.A. § 500.3009
Minimum Auto Insurance Limits
An automobile liability policy insuring against loss resulting from liability imposed by law for
property damage, bodily injury, or death suffered by any person arising out of the ownership,
operation, maintenance, or use of a motor vehicle shall not be issued to any motor vehicle unless
the liability coverage is subject to a limit, exclusive of interest and costs of:
(1)

Not less than $20,000.00 because of bodily injury to or death of one person in any
one accident, and subject to that limit for one person;

(2)

To a limit of not less than $40,000.00 because of bodily injury to or death of two
or more persons in any one accident; and

(3)

To a limit of not less than $10,000.00 because of injury to or destruction of
property of others in any accident.

M.C.L.A. § 500.3010
Loss or Damage Caused by Fire or Explosion to Motor Vehicle
An automobile insurer shall not pay a claim of $2,000.00 or more for loss or damage caused by
fire or explosion to an insured motor vehicle until a report has been submitted to the fire or law
enforcement authority designated and the insurer has received from the insured a copy of the
report.
This section does not apply to accidental fires or explosions. If the insurer or the fire or law
enforcement authority designated determines that the fire or explosion may not be accidental, the
insurer shall notify the insured of the requirement for a report under this section by no later than
thirty (30) days after the determination.
M.C.L.A. § 500.3105
Personal Protection Benefits; Accidental Bodily Injury
(1)

Under personal protection insurance an insurer is liable to pay benefits for
accidental bodily injury arising out of the ownership, operation, maintenance or
use of a motor vehicle.

(2)

Personal protection insurance benefits are due without regard to fault.

(3)

Bodily injury includes death resulting therefrom and damage to or loss of a
person's prosthetic devices in connection with the injury.

(4)

Bodily injury is accidental as to a person claiming personal protection insurance
benefits unless suffered intentionally by the injured person or caused intentionally
by the claimant. Even though a person knows that bodily injury is substantially
certain to be caused by his act or omission, he does not cause or suffer injury
intentionally if he acts or refrains from acting for the purpose of averting injury to
property or to any person, including himself.
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M.C.L.A. § 500.3107
Allowable Medical Expenses and Accommodations
Personal protection insurance benefits are payable for the following:
(1)

Allowable expenses consisting of all reasonable charges incurred for reasonably
necessary products, services, and accommodations for an injured person's care,
recovery, or rehabilitation;

(2)

Work loss consisting of loss of income from work an injured person would have
performed during the first three (3) years after the date of the accident if he or she
had not been injured. The statutory maximum is based upon a schedule which is
periodically adjusted for inflation; and

(3)

Replacement services or expenses, not exceeding $20.00 per day, reasonably
incurred in obtaining ordinary and necessary services in lieu of those that, if he or
she had not been injured, an injured person would have performed during the first
three (3) years after the date of the accident, not for income but for the benefit of
himself or herself or of his or her dependent.

M.C.L.A. § 500.3112
Payees of Personal Protection Benefits; Payments as Discharge of Liability
Personal protection insurance benefits are payable to or for the benefit of an injured person or, in
case of his death, to or for the benefit of his dependents. Payment by an insurer of personal
protection insurance benefits discharges the insurer's liability to the extent of the payments
unless the insurer has been notified in writing of the claim of some other person. If there is doubt
about the proper person to receive the benefits or the proper apportionment, the insurer and the
claimant may apply to the circuit court for an appropriate order. In the absence of a court order
the insurer may pay:
(1)

To the dependents of the injured person, the personal protection insurance
benefits accrued before his death without appointment of an administrator or
executor; and

(2)

To the surviving spouse, the personal protection insurance benefits due any
dependent children living with the spouse.

M.C.L.A. § 500.3113
Persons Not Entitled to Personal Protection Benefits
A person is not entitled to be paid personal protection insurance benefits for accidental bodily
injury if at the time of the accident:
(1)

The person was using a motor vehicle or motorcycle which he or she had taken
unlawfully, unless the person reasonably believed that he or she was entitled to
take and use the vehicle;

(2)

The person was the owner or registrant of a motor vehicle involved in the accident
and failed to maintain the security for payment of benefits under personal and
property protection insurance; and/or
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(3)

The person was not a resident of Michigan, was an occupant of a motor vehicle
not registered in Michigan, and was not insured by an insurer which has filed a
certification for nonresidents.
3.

General Liability Considerations

M.C.L.A. § 418.131
Employer-Employee Recovery; Remedies
The right to the recovery of workers’ compensation benefits shall be the employee’s exclusive
remedy against the employer for a personal injury or medical condition resulting from the
employment. An employer can be held liable for an intentional tort where an employee is injured
as a result of a deliberate act of the employer and the employer specifically intended the injury.
An employer is presumed to have intended to injure the employee if the employer had
knowledge that an injury was certain to occur and willfully disregarded that knowledge.
M.C.L.A. § 600.1483
Medical Malpractice Damages Cap
In a medical liability action, total noneconomic damages recoverable by all plaintiffs against all
defendants are limited to $280,000.00, adjusted annually for inflation, except in cases where the
plaintiff is hemiplegic, paraplegic, or quadriplegic due to an injury to the brain or spinal cord, or
where the plaintiff had permanently impaired cognitive capacity, or the plaintiff has had a
permanent loss of or damage to a reproductive organ, then noneconomic damages shall not
exceed $500,000.00.
M.C.L.A. § 600.2913
Parental Liability for Minor Child’s Willful Injury or Damage
Person can recover damages for maximum of $2,500.00 from parents of resident minor child of
parents when the minor has willfully or maliciously caused injury or damaged property.
M.C.L.A. § 600.2922
Wrongful Death Actions
Whenever the death of a person is caused by a wrongful act, neglect, or fault of another and the
act would have entitled the party injured to maintain an action and recover damages if death had
not ensued, the party that would have been liable shall be liable to an action for damages. Every
action under this section shall be brought by, and in the name of, the personal representative of
the estate of the deceased. The people entitled to damages by being damaged by the death only
include the decedent’s spouse, parents, children, descendants, grandchildren, brothers and sisters,
grandparents, the children of the decedent’s spouse, and those who are devisees under the will of
the deceased, and those entitled to share in the state under the laws of intestate succession.
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M.C.L.A. § 600.2925a
Contribution Between Tortfeasors
When two or more persons become jointly or severally liable in tort for the same injury to a
person or property, there is a right of contribution among them even if a judgment has not been
recovered against all or any of them.
The right of contribution exists only in favor of a tortfeasor who has paid more than his pro rata
share of the common liability, and his total recovery is limited to the amount paid by him in
excess of his pro rata share. A tortfeasor against whom contribution is sought shall not be
compelled to make contribution beyond his own pro rata share of the entire liability.
M.C.L.A. § 600.2946
Product Liability Actions
A manufacturer or seller is not liable unless a plaintiff establishes that the product was not
reasonably safe at the time the specific unit of the product left the control of the manufacturer or
seller and, according to generally accepted production practices at the time, a practical and
technically feasible alternative production practice was available that would have prevented the
harm without significantly impairing the usefulness or desirability of the product to users and
without creating equal or greater risk of harm to others.
There is a rebuttable presumption that the manufacturer or seller is not liable if the aspect of the
product allegedly causing the harm was in compliance with federal or state standards, or was in
compliance with regulations or standards relevant to the event causing the death or injury
promulgated by a federal or state agency responsible for reviewing the safety of the product.
M.C.L.A. § 600.2946a
Product Liability Actions; Caps on Damages
In an action for product liability, the total noneconomic damages shall not exceed $280,000.00,
adjusted annually for inflation, unless the defect in the product caused either the person’s death
or permanent loss of a vital bodily function, in which case the total amount of damages for
noneconomic loss shall not exceed $500,000.00.
In awarding damages in a product liability action, the trier of fact shall itemize damages into
economic and noneconomic losses. Neither the court nor counsel for a party shall inform the jury
of the limitations. The court shall adjust an award of noneconomic loss to conform to the
limitations.
M.C.L.A. § 600.2959
Comparative Fault
In a tort action, the court shall reduce the damages by the percentage of comparative fault of the
person upon whose injury or death the damages are based. If the plaintiff’s percentage of fault is
greater than the aggregate fault of the other person or persons, whether or not parties to the
action, the court shall reduce economic damages by the percentage of comparative fault of the
person upon whose injury or death the damages are based, and noneconomic damages shall not
be awarded.

84

M.C.L.A. § 600.6304
Joint and Several Liability
The trier of fact must allocate liability among nonparties, even in medical malpractice cases
where the plaintiff is not at fault, before joint and several liability is imposed on each defendant.
Once joint and several liability is determined to apply, joint and several liability prohibits the
limitation of damages to each defendant’s respective percentage of fault.
M.C.L.A. § 691.1407
Governmental Immunity From Tort Liability
A governmental agency is immune from tort liability if the governmental agency is engaged in
the exercise or discharge of a governmental function.
An officer, employee, member, or volunteer of the governmental agency is immune from tort
liability caused while acting on behalf of the government agency if the following three
conditions are met:
(1)

The officer, employee, member, or volunteer is acting or reasonably believes he
or she is acting within the scope of his or her authority;

(2)

The governmental agency is engaged in the exercise or discharge of a
governmental function; and

(3)

The officer's, employee's, member's, or volunteer's conduct does not amount to
negligence that is the proximate cause of the injury or damage.
4.

Miscellaneous Statutes

M.C.L.A. § 24.264
Declaratory Judgment Actions
Unless an exclusive procedure or remedy is provided by a statute governing the agency, the
validity or applicability of a rule may be determined in an action for declaratory judgment when
the court finds that the rule or its threatened application interferes with or impairs, or imminently
threatens to interfere with or impair, the legal rights or privileges of the plaintiff.
M.C.L.A. § 600.2157
Waiver of Physician-Patient Privilege
In any personal injury suit, if the plaintiff produces a physician as a witness who has treated the
patient for the injury or for any disease or condition for which the malpractice is alleged, that
patient is considered to have waived the privilege provided in this section as to another physician
who has treated the patient for the injuries, disease, or condition.
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M.C.L.A. § 600.6303
Collateral Source Benefits; Subrogation
In a personal injury action in which the plaintiff seeks to recover expenses, evidence that the
expense or loss was paid or is payable by collateral source is admissible. The collateral source
provider is joined after a verdict for the plaintiff is rendered and before a judgment is entered on
the verdict. If the court determines that all or part of the plaintiff’s economic damages are
payable by a collateral source, the court will reduce the part of the judgment which represents
damages paid or payable. This reduction shall not exceed the amount of the judgment for
economic loss or that portion of the verdict which represents damages paid or payable by a
collateral source.
Within ten (10) days after a verdict for the plaintiff, plaintiff's attorney shall send notice of the
verdict to all persons entitled by contract to a lien against the proceeds of plaintiff's recovery. If a
contractual lienholder does not exercise the lienholder’s right of subrogation within twenty (20)
days after receipt of the notice of the verdict, the lienholder shall lose the right of subrogation.
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B.

MICHIGAN STATUTES OF LIMITATIONS

Claim Type/Section

Statute Period

Libel, Defamation, or
Slander
M.C.L.A. § 600.5805(9)

One year for an action charging libel or slander.

Disability of Infancy or
Insanity at Accrual of
Claim
M.C.L.A. § 600.5851

If the person entitled to bring an action is under eighteen years of
age or not mentally competent at the time the claim accrues, the
person shall have one year after the disability is removed,
through death or otherwise, to make the entry or bring the action.

Actions for Personal or
Property Protection
Benefits; Notice of
Injury

An action for recovery of personal protection insurance benefits
for accidental bodily injury may not be commenced later than
one year after the date of the automobile accident causing the
injury unless written notice of injury has been given to the
insurer within one year after the accident or unless the insurer
has previously made a payment of personal protection insurance
benefits for the injury.

M.C.L.A. § 500.3145

An action for recovery of property protection insurance benefits
shall not be commenced later than one year after the accident.
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Claim Type/Section

Statute Period

Assault, Battery, or False
Imprisonment
M.C.L.A. § 600.5805(2)(4)

Two years for a person charging assault, battery, or false
imprisonment.

Malicious Prosecution
M.C.L.A. § 600.5805(5)

Two years from the date of the underlying criminal action being
terminated in favor of the accused.

Medical Malpractice
M.C.L.A. § 600.5805(6),
§ 600.5838(a)

Two years for an action charging malpractice, or within six
months after the plaintiff discovers, or should have discovered,
the existence of the claim, whichever is later. However, except
as otherwise provided in section 600.5851(7) or (8) regarding
minors, the claim shall not be commenced later than six years
after the date of the act or omission that is the basis of the
claim.

Fraudulent Concealment
of Claim or Identity of
Person Liable, Discovery
M.C.L.A. § 600.5856

If a person who is or may be liable for any claim fraudulently
conceals the existence of the claim from the knowledge of the
person entitled to sue on the claim, the action may be
commenced at any time within two years after the person who
is entitled to bring the action discovers, or should have
discovered, the existence of the claim, although the action
would otherwise be barred by the period of limitations.

Five years for a person charging assault or battery against: his
or her spouse or former spouse, an individual with whom he or
she has a child in common, an individual with whom he or she
has had a dating relationship, or a person with whom he or she
resides or formerly resided.
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Claim Type/Section

Statute Period

Bodily Injuries for Claims
Not Otherwise Specified
by Statute
M.C.L.A. § 600.5805(10)

Actions to recover damages for injuries to person or property
must be brought within three years from the time of accrual.

Wrongful Death
M.C.L.A. § 600.5805(10)

Three years after the time of the death for all actions to recover
damages for the death of a person.

Product Liability Claims
M.C.L.A. § 600.5805(13)

Three years from when the cause of action accrues. The cause
of action accrues when a plaintiff by exercise of reasonable
diligence discovers, or should have discovered, that he or she
has a possible cause of action. However, in the case of a
product that has been in use for not less than ten years, the
plaintiff, in proving a prima facie case, shall be required to do
so without benefit of any presumption.

Claim Type/Section

Statute Period

Breach of Contract for
Written or Oral Sale
M.C.L.A. § 440.2725

Four years from when the cause of action has accrued. A cause
of action accrues when the breach occurs, regardless of the
aggrieved party’s lack of knowledge of the breach. By the
original agreement the parties may reduce the period of
limitation to not less than one year, but may not extend it.
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Claim Type/Section

Statute Period

Damages for Breach of
Contract
M.C.L.A. § 600.5807(8)

Six years for actions to recover damages or sums due for breach
of contract, starting from the date that the claim accrued.

S
I
X

Damage to Property by
Engineers, Contractors,
Architects
M.C.L.A. § 600.5839(1)

Six years for actions against architects, professional engineers,
or contractors arising from improvements to real property.

Y
E
A
R
S

Death or Injury Arising
from Improvements to
Real Property
M.C.L.A. § 600.5839

Six years after the time of occupancy of the completed
improvement, use, or acceptance of the improvement, or one
year after the defect is discovered, or should have been
discovered, provided the defect constitutes the proximate cause
of the injury or damage and is the result of gross negligence. No
such action shall be maintained for more than ten years after the
time of occupancy of the completed improvement, use or
acceptance of the improvement.

Uninsured/
Underinsured Motorist
Coverage
M.C.L.A. § 600.5807(8)

In the absence of a contractual limitations provision, suit for
UM/UIM benefits is governed by the six-year statute of
limitations applicable to contract actions, not the three-year
period applicable to claims for injury to person or property.

Claim Type/Section

Statute Period

Foreclosure of
Mortgages
M.C.L.A. § 600.5803

No person shall bring or maintain any action or proceeding to
foreclose a mortgage on real estate unless he commences the
action or proceeding within fifteen years after the mortgage
becomes due or within fifteen years after the last payment was
made on the mortgage.
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C.

SIGNIFICANT MICHIGAN COURT DECISIONS
1.

Supreme Court Decisions
a.

Employment Decision

Hodge v. U.S. Sec. Assocs., 497 Mich. 189, 859 N.W.2d 683 (2015)
http://courts.mi.gov/Courts/MichiganSupremeCourt/Clerks/Recent%20Opinions/14-15-TermOpinions/149984-Opinion.pdf
Courts Should Not Substitute Their Own Assessment of Employment Insurance Eligibility for That
of a Qualified Assessment Agency
Plaintiff brought action to overrule the Unemployment Insurance Agency’s determination that
she was disqualified from receiving unemployment benefits under a section of the Michigan
Employment Security Act (MESA) that disallows benefits for individuals discharged for workrelated “misconduct”. The Michigan Compensation Appellate Commission (MCAC) affirmed
the denial of benefits. The district court reversed, granting benefits after finding the error that led
to the termination was “good-faith” error and not “misconduct,” and the court of appeals
affirmed. The Supreme Court reversed, finding that the circuit and appellate courts applied an
incorrect standard of review by substituting their own assessment of the seriousness of Hodge's
conduct for the assessment of the MCAC.
b.

Other Significant Decision

Krusac v. Covenant Med. Ctr., Inc., 497 Mich. 251, 253, 865 N.W.2d 908 (2015)
http://courts.mi.gov/Courts/MichiganSupremeCourt/Clerks/Recent%20Opinions/14-15-TermOpinions/149270-Opinion.pdf
There is No Objective Facts Exception to Peer-Review Privilege, Which Makes Medical Incident
Reports Undiscoverable
In a medical malpractice case the plaintiff requested the contents of a medical incident report,
taken by a member of the medical staff, be produced in discovery. The court reviewed the report
in camera and subsequently ordered defendant to provide plaintiff with a portion of the incident
report that contained only objective facts under the reasoning that peer-review privilege – which
normally holds incident reports undiscoverable – did not apply to objective facts contained in an
incident report. After the Court of Appeals denied the defense’s motion, the Supreme Court held
that the applicable statutory authority that governed this case did not contain an exception to the
peer review privilege for objective facts.
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2.

Appellate Court Decisions
a.

Insurance Coverage Decisions

Auto-Owners Insurance Company v. Nyhof, No. 320256 (Mich. Ct. App. May 7, 2015)
http://publicdocs.courts.mi.gov:81/OPINIONS/FINAL/COA/20150507_C320256_33_320256.O
PN.PDF
An Insurance Company Has No Duty to Defend an Insured if Insured is Sued For Something Not
Covered by Insurance
Plaintiff filed a declaratory action claiming it had no duty to defend or indemnify the insured, a
landlord. One of the defendants sued the insured for breach of contract and negligence after she
was raped. The trial court agreed the plaintiff did not need to defend the insured. The appellate
court held the alleged breaches of duty did not cause the injury. Additionally, the court found the
policy only covered occurrences, defined as accidents, and rape is an intentional act and
therefore not covered.
Auto-Owners Insurance Company v. Olympia Entertainment, Inc., et al., No. 315891 (Mich. Ct.
App. March 26, 2015)
http://publicdocs.courts.mi.gov:81/opinions/final/coa/20150326_c315891(62)_rptr_41o-315891final.pdf
An Insurance Policy is Read in Favor of the Insured
Plaintiff sued over the liquor liability exclusion in a policy it issued to a non-profit for coverage
during a festival. The exclusion applied to the business of selling, serving, or furnishing alcohol.
Plaintiff claimed the insured was not in the business of selling alcohol because insured only sold
alcohol at one festival, for charitable reasons. Because an insurance policy is supposed to be read
in favor of the insured, the trial court held the policy pertained to the insured’s fund raising for
its business of charitable activities. The appellate court affirmed, holding the policy applied.
Brehmer v. State Farm Mutual Insurance Company, No. 318839 (Mich. Ct. App. March 17,
2015)
http://publicdocs.courts.mi.gov:81/OPINIONS/FINAL/COA/20150317_C318839_54_318839.O
PN.PDF
An Injured Plaintiff Has a Duty to Mitigate Damages
Plaintiff sustained shoulder injuries in a car accident with one of the defendants and sued for
damages. The jury awarded noneconomic damages, but found plaintiff failed to mitigate
damages and reduced the amount of the reward. Plaintiff appealed, and the appellate court found
a genuine issue of fact regarding whether the plaintiff took the rehabilitative steps plaintiff
claimed he took to mitigate his damages and reinstated the jury verdict.
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Covenant Medical Center, Inc., v. State Farm Mutual Automobile Insurance Company, No.
322108 (Mich. Ct. App. Oct. 22, 2015)
http://publicdocs.courts.mi.gov:81/opinions/final/coa/20151022_c322108_24_322108.opn.pdf
A Settlement Agreement With The Insured is Not a Sufficient Good Faith Discharge of Liability if
The Insurer Had Written Notice of Claims For Payment From Third Parties
After a motor vehicle accident, plaintiff medical center billed the defendant insurer directly for
the medical services rendered to the injured party. Later, the insurer settled the claim with the
insured directly in an agreement that stated all previous and future medical expenses were
included in the settlement (the settlement amount was sufficient to cover the medical expenses).
Plaintiff medical center filed suit to recover the medical bills which the insurer had not paid and
the trial court granted summary disposition to the insurer, stating the medical bills were covered
in the settlement agreement with the insured. The Court of Appeals reversed, stating that the
statutory language of MCL 500.3112 provides that if the insurer does not have notice in writing
of any other claims to payment for a particular covered service, then a good faith payment to its
insured is a discharge of its liability for that service. Because the insurer did have written notice
of the medical bills from plaintiff here, a settlement with the insured is not a good faith discharge
of its liability.
Depositors Insurance Company v. Dahlia Luera-Harris, et al., No. 318269 (Mich. Ct. App. Jan.
13, 2015)
http://publicdocs.courts.mi.gov:81/OPINIONS/FINAL/COA/20150113_C318269_33_318269.O
PN.PDF
Insurer Not Obligated to Defend Insured When Insured Serves Alcohol to Underage Drivers,
Resulting in a Crash
Roommates hosted a party and served alcohol to the attendees. One attendee, a legally
intoxicated minor, left the party with three others, lost control of his vehicle, and crashed into a
tree. The passengers’ estates sued the party hosts, and an action was filed to decide if the
homeowner’s insurance was obligated to defend. The Court held the insurance company was not
obligated to defend the homeowner, because the crash was not an “occurrence” within the policy.
Farm Bureau Insurance Company v. Chukwueke and Allstate Insurance Company, No. 320600
(Mich. Ct. App. June 16, 2015)
http://publicdocs.courts.mi.gov:81/OPINIONS/FINAL/COA/20150616_C320600_39_320600.O
PN.PDF
An Insurance Company May Seek Reimbursement From a Higher-Priority Insurer if The Action is
Brought Within One Year of The Last Paid Benefit
Defendant provided no-fault insurance for a vehicle that struck a person. Plaintiff administered
PIP benefits to the injured person in accordance with the No-Fault Act and sought
reimbursement from the defendant. The Court granted summary disposition for the plaintiff
because plaintiff brought the action within one year of its last payment to the injured.
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Fuller v. GEICO Indemnity Company, No. 319665 (Mich. Ct. App. March 5, 2015)
http://publicdocs.courts.mi.gov:81/OPINIONS/FINAL/COA/20150305_C319665_45_319665.O
PN.PDF
A Rental Agency, as Owner of a Vehicle, Cannot Shift the Insurance Burden to Short-Term Renters
Plaintiff drove a car his family member rented and got in an accident. They sought PIP benefits
from GEICO, the insurer of the renter’s personal vehicle. Defendant asserted that the rental
company owned the rental car and was responsible for its coverage. The Court agreed and
dismissed the claim.
Hanson v. Fremont Michigan Insuracorp, No. 320607 (Mich. Ct. App. July 2, 2015)
http://publicdocs.courts.mi.gov:81/OPINIONS/FINAL/COA/20150702_C320607_29_320607.O
PN.PDF
An Insurance Company Does Not Have to Pay a Claim For an Insured Who Misrepresented
Information on The Policy Application
Defendant issued plaintiff a homeowners’ insurance policy after plaintiff wrongly stated past
criminal history. Defendant later denied plaintiff’s fire claim and rescinded the policy because of
plaintiff’s misrepresentation of criminal history on the application for the policy. Plaintiff sued
defendant for not paying the claim. Defendants presented unrebutted evidence that they would
not have issued the policy had they known about plaintiff’s criminal history. The Court
dismissed the claim, finding that but for the plaintiff’s misrepresentation, he would likely be
unable to obtain homeowners’ insurance, and defendant was not the reason for plaintiff not
having insurance.
Hobson v. Indian Harbor Insurance Company, No. 316714 (Mich. Ct. App. March 10, 2015)
http://publicdocs.courts.mi.gov:81/OPINIONS/FINAL/COA/20150310_C316714_60_316714.O
PN.PDF
A Plaintiff is Covered For Injuries From Smoke Even Though Smoke From a Fire is Considered a
Pollutant
Plaintiff sued to recover from landlord-defendant’s commercial general liability insurance policy
for injuries allegedly sustained in a fire. Defendants moved for summary disposition, alleging the
plaintiffs could not recover because the insurance policy excluded pollutants, and smoke from a
fire is categorized as a pollutant. The Court held the fire and smoke did not pollute the plaintiffs,
it injured them, and denied summary disposition.
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Kemp v. Farm Bureau General Insurance Company of Michigan, No. 319796 (Mich. Ct. App.
May 5, 2015)
http://publicdocs.courts.mi.gov:81/OPINIONS/FINAL/COA/20150505_C319796_44_319796.O
PN.PDF
An Injury Must be Related to The Use of a Vehicle to Recover Under The No-Fault Act
Plaintiff allegedly injured his calf muscle while collecting personal items from the back seat of
his parked truck. He subsequently sued under the no-fault act. The trial court found the plaintiff’s
injury was not related to the use of plaintiff’s vehicle as the injury was merely incidental. An
injury stemming from a parked car must be more than incidental or fortuitous. The appellate
court found the relationship between the parked truck and the injury was incidental and affirmed
the trial court’s ruling.
Markel American Ins. Co. v. Gates, No. 320587 (Mich. Ct. App. May 28, 2015)
http://publicdocs.courts.mi.gov:81/OPINIONS/FINAL/COA/20150528_C320587_66_320587.O
PN.PDF
Insurer Can Recover Under The Collateral Source Rule
One of the defendant’s apartment complexes caught fire and sustained damage. Plaintiff paid
personal liability coverage into an interpleaded fund. The trial court applied the made whole
doctrine and denied defendant Zurich American Insurance from recovering from the fund.
Defendant appealed, arguing under the collateral source rule a plaintiff can still recover from a
tortfeasor even if his insurance pays. Zurich, as defendant-landlord’s insurer, stands in
defendant’s shoes and can assert all claims defendant could have. The appellate court found for
the defendants and reversed and remanded the case.
Meyer v. Hunt et al., No. 318074 (Mich. Ct. App. Jan. 15, 2015)
http://publicdocs.courts.mi.gov:81/OPINIONS/FINAL/COA/20150115_C318074_37_318074.O
PN.PDF
Personal Insurer Not Liable for Coverage if Insured is Operating Under Scope of Employment
A babysitter caused an auto accident while transporting her employer’s children in her
employer’s vehicle. The babysitter’s insurance policy did not apply to operating a “non-owned
auto” within the scope of employment or other business activity. Because there was no evidence
from which a reasonable jury could find that the babysitter was not acting within her
employment and it was undisputed that the employer’s vehicle was a “non-owned auto,” the
court held there was no coverage under the babysitter’s policy.
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b.

UM/UIM Decision

Martha Holmes v. Farm Bureau General Insurance Company, No. 320723 (Mich. Ct. App. May
19, 2015)
http://publicdocs.courts.mi.gov:81/OPINIONS/FINAL/COA/20150519_C320723_43_320723.O
PN.PDF
A Plaintiff Maintains a Cause of Action Even if Expenses Are Paid
Plaintiff sustained injuries in a car accident and sued defendant for refusing to pay the entire
amount of underinsured motorist coverage available under her policy. The trial court found the
plaintiff could not sue the defendant for medical expenses because Medicare paid all of them.
The appellate court found the plaintiff maintained a cause of action under the Medicare
Secondary Payer provision of the Omnibus Budget Reconciliation Act of 1980 because
defendant provided her primary medical coverage in the contract.
c.

No Fault/PIP Decisions

Agnone v. Home-Owners Insurance Company, No. 320196 (Mich. Ct. App. May 19, 2015)
http://publicdocs.courts.mi.gov:81/OPINIONS/FINAL/COA/20150519_C320196_50_320196.O
PN.PDF
PIP Benefits to Cover Lost Income Are Not Awarded if Income Exceeds The Statutory Cap
Plaintiff sued for breach of the motor vehicle insurance policy when the defendant refused to pay
PIP benefits. Plaintiff alleged suffering a loss in income after being rear-ended and claimed
defendant needed to pay a work-loss benefit to equal plaintiff’s total income before the accident.
Defendant presented evidence proving the plaintiff’s monthly income exceeded the wage-loss
benefits statutory cap, and the appellate court granted defendant’s summary judgment.
Campbell v. Home-Owners Insurance Company, No. 320775 (Mich. Ct. App. May 19, 2015)
http://publicdocs.courts.mi.gov:81/OPINIONS/FINAL/COA/20150519_C320775_38_320775.O
PN.PDF
PIP Benefits Extend Only to the Proximate Cause of an Injury
Plaintiff suffered back injuries in a car crash and defendant paid PIP benefits. Two years after the
crash, plaintiff contracted fungal meningitis from a contaminated steroid injection received for
pain from the accident. Plaintiff sued for PIP benefits for the treatment of the infection. The
Court found the infection did not stem directly from the car crash and granted summary
disposition for the defendant.
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Chiropractors Rehab. Grp., P.C. v. State Farm Mut. Auto. Ins. Co., 2015 Mich. App. LEXIS
2041, *1 (Mich. Ct. App. Oct. 29, 2015)
http://publicdocs.courts.mi.gov:81/OPINIONS/FINAL/COA/20151029_C320288_37_320288.O
PN.PDF
Healthcare Providers Have a Separate Cause of Action Against an Insurer, But That Cause of
Action is Limited to The Benefits Eligibility of The Insured Party
Two plaintiff healthcare providers that rendered medical treatment to individuals allegedly
injured in motor vehicle accidents filed lawsuits seeking reimbursement for the treatment
rendered pursuant to the no-fault insurance coverage policies of the individuals. The no-fault
insurer allegedly responsible for the payment of PIP benefits filed motions for summary
disposition, arguing that the injured parties were not eligible for the payment of PIP benefits and,
therefore, the healthcare providers were similarly precluded from seeking such benefits. The
Court ruled that healthcare providers do have standing and an individual and complete cause of
action against insurers to recover PIP benefits, however, the healthcare provider’s cause of action
is barred if the individual whom the benefits are payed on behalf of is ineligible for the benefits.
Culbert v. Starr Indemnity & Liability Company, No. 320784 (Mich. Ct. App. July 16, 2015)
http://publicdocs.courts.mi.gov:81/OPINIONS/FINAL/COA/20150716_C320784_48_320784.O
PN.PDF
Passengers Do Not Qualify as Insureds Under a Policy if The Vehicle is Not Covered
Plaintiffs sued after defendant refused to pay PIP benefits under one plaintiff’s insurance policy.
Plaintiffs were injured when hit by a car. Defendant refused to pay benefits because plaintiffs did
not qualify as family members under the policy, and the car was not actually owned by the
insured plaintiff, although plaintiff indicated otherwise on the policy. The Court granted
summary judgment for the defendant, holding plaintiffs were not entitled to benefits because the
vehicle was not covered under the policy.
Diallo v. Larochelle, No. 319680 (Mich. Ct. App. May 5, 2015)
http://publicdocs.courts.mi.gov:81/OPINIONS/FINAL/COA/20150505_C319680_30_319680.O
PN.PDF
Economic Damages Are Not Recoverable if the Amount Demanded is Less Than Prior Damages
Awarded Under The No-Fault Act
Plaintiff sued the defendants under an exception to the no-fault act to recover losses. Defendant’s
insurer at the time of the crash paid plaintiff the full amount of damages allotted by
MCL 500.3163(4). Plaintiff argued MCL 500.3165(3)(d) applied and he could recover economic
damages. The Court held for the insurer, denying the economic damages because the plaintiff
was not attempting to recover for more damages than 3163(4) allowed, and the exception did not
apply.
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d.

Employment Decisions

Atwood v. Con Way Freight Inc. et al., No. 318556 (Mich. Ct. App. Jan. 20, 2015)
http://publicdocs.courts.mi.gov:81/OPINIONS/FINAL/COA/20150120_C318556_33_318556.O
PN.PDF
Employee Must Prove Workplace Hazard by Preponderance of The Evidence in Order to Recover
For Injuries
An employee fell on an even bathroom floor. The Michigan Court of Appeals found the
employee retained his burden of proof to establish that a workplace hazard caused his injuries in
order to recover. There was no showing of a hazard in the bathroom other than testimony that the
bathroom counter was wet and suggestion that the floor may have been wet as a result. The Court
held that finding an employee’s fall to be idiopathic, and thus noncompensable, does not require
a showing of personal disease or illness. The Michigan Compensation Appellate Commission’s
dismissal was affirmed.
City of Wyandotte v. Police Officer’s Association of Michigan, No. 318563 (Mich. Ct. App. Jan.
13, 2015)
http://publicdocs.courts.mi.gov:81/OPINIONS/FINAL/COA/20150113_C318563_31_318563.O
PN.PDF
Arbitrator For Collective Bargaining Dispute May Consider Statutory Requirements When
Interpreting Terms of a Collective Bargaining Agreement
An arbitrator authorized to settle a collective bargaining agreement conflict, interpreted the terms
for cost sharing in healthcare benefits to require the employer to calculate 20% of annual costs
that must be allocated to employees to include all increased healthcare costs for the year. This
determination was in light of two pertinent statutes: the Public Employment Relations Act and
the Publicly Funded Health Insurance Contribution Act. The city wished to continue passing
annual healthcare cost increases onto its employees in addition to the 20% of total healthcare
costs that must be allocated to the employees and argued that the arbitrator improperly
considered outside statutes in his judgment. The trial court agreed and vacated, but the Michigan
Court of Appeals held consideration of outside statutes governing the terms were within the
contractual authority of the arbitrator, unless explicitly excluded. The arbitrator’s determination
was upheld.
Reese Pub. School Dist. v. Reese Professional Support Personnel Assoc. MEA/NEA, No. 316528
(Mich. Ct. App. Dec. 30, 2014)
http://publicdocs.courts.mi.gov:81/OPINIONS/FINAL/COA/20141230_C316528_23_316528.O
PN.PDF
School Districts May Use Independent Contractors for Secretarial Services
The Michigan Employment Relations Commission (“MERC”) held that the defendant school
district did not violate Michigan law by hiring independent contractors for secretarial services.
The plaintiff support personnel association appealed this decision. The Court of Appeals
affirmed, holding that secretarial staff were “noninstructional support services” under MCL
423.215(3)(f). This classification was because secretarial duties do not involve “impart[ing]
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knowledge or information to students.” As a result, the school district’s use of independent
contractors for secretarial services was permissible.
Shirvell v. Dep't of Atty. Gen., No. 314223 (Mich. Ct. App. Jan. 8, 2015)
http://publicdocs.courts.mi.gov:81/OPINIONS/FINAL/COA/20150108_C314223_42_314223.O
PN.PDF
Assistant Attorney General’s Public Harassment of LGBT Student and Damage to Department’s
Reputation Was “Misconduct” Under MESA
An assistant attorney general publicly and persistently expressed outrage over the LGBT
lifestyle, particularly harassing a homosexual student elected to leadership at the University of
Michigan. These activities included maintaining a blog and giving multiple interviews for a
national television audience. The employee was terminated for “conduct unbecoming a state
employee,” with the department citing thousands of telephone calls it received in reaction to his
actions and general damage to reputation. The Michigan Court of Appeals affirmed an
intermediate court holding that the employee’s termination was for just cause and not arbitrary
and capricious. The Michigan Court of Appeals overturned the intermediate court and held that
the employee’s conduct was “misconduct” sufficient to disqualify him from unemployment
benefits under the Michigan Employment Security Act.
e.

Premises Liability Decision

Church v. Citadel Broadcasting Co., No. 319210 (Mich. Ct. App. February 17, 2015)
http://publicdocs.courts.mi.gov:81/OPINIONS/FINAL/COA/20150217_C319210_39_319210.O
PN.PDF
A Person Has a Duty to Exercise Reasonable Care on Premises
Plaintiff fell while walking up the defendant’s stairs and alleged the fall caused a back injury that
required six surgeries. The stairs were carpeted and some wood was visible through the worn
carpet. The trial court granted summary disposition to the defendant because the stairs’ condition
was open and obvious and a plaintiff has a duty to exercise reasonable care. A danger, or
condition, is open and obvious if an average person with ordinary intelligence would discover
the risk upon inspection. The appellate court affirmed, holding a reasonable person would
foresee the danger.
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f.

Governmental Immunity Decisions

Campbell et al. v. SMART, No. 317715 (Mich. Ct. App. Jan. 15, 2015)
http://publicdocs.courts.mi.gov:81/OPINIONS/FINAL/COA/20150115_C317715_45_317715.O
PN.PDF
A Presumption of Negligence Negates Governmental Immunity
Defendant, city bus company, appealed a trial court order denying their motion for summary
judgment. The bus company argued immunity from suit as a government entity after hitting
plaintiff. The Michigan Court of Appeals found that, because the driver collided into the rear of
another vehicle, negligence is presumed that would fall within the “motor vehicle exception” to
immunity.

Falkner v. City of Inkster, No. 318525 (Mich. Ct. App. Jan. 15, 2015)
http://publicdocs.courts.mi.gov:81/OPINIONS/FINAL/COA/20150115_C318525_47_318525.O
PN.PDF
Exceptions to Governmental Immunity Do Not Apply if Notice Requirements Are Not Met
Plaintiff tripped and was injured because of uneven pavement on a public sidewalk, and sued the
city government pursuant to the “highway exception” to governmental tort immunity. The
plaintiff did not provide sufficient notice according to MCL 691.1404(1), because it failed to
provide the names of known witnesses to the accident and did not provide the details of his
injury. Because the notice requirements of the “highway exception” were not satisfied, the
government entity was entitled to immunity as a matter of law, and the case was dismissed.

Mendez-Velez v. City of Detroit and Citizens Ins. Co. of America, No. 317276 (Mich. Ct. App.
March 3, 2015)
http://publicdocs.courts.mi.gov:81/OPINIONS/FINAL/COA/20150303_C317276_44_317276.O
PN.PDF
Objects Present on the Road Are Not Defects The Government Must Immediately Rectify
Plaintiff hit a tree that fell across a road and claimed the defendant was liable for injuries because
of a duty to rectify defects in roadways. MCL 691.1402(1) provides a highway exception to
governmental immunity, requiring a roadway to be kept in reasonable repair. A plaintiff must
show a defect existed to recover. Michigan courts do not classify objects that are present on
roads as defects. The Court agreed that because the tree was not a defect in the roadbed, it did
not qualify under the highway exception.
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Peterson v. Mount Morris Board of Education, No. 319424 (Mich. Ct. App. April 23, 2015)
http://publicdocs.courts.mi.gov:81/OPINIONS/FINAL/COA/20150423_C319424_37_319424.O
PN.PDF
The Motor Vehicle Exception to Governmental Immunity Does Not Prevent The Recovery of
Noneconomic Damages
Plaintiff crashed into a ditch to avoid hitting a school bus. Plaintiff alleged the bus failed to yield
at an intersection, causing him to swerve. The circuit court held the motor vehicle exception to
governmental immunity applied, which precludes noneconomic damages in the event of a
government employee’s negligent operation of a motor vehicle. The Court of Appeals granted
partial summary disposition for the plaintiff’s noneconomic claims and remanded the case.
g.

Other Significant Decisions

Eddington v. Torrez, No. 320882 (Mich. Ct. App. June 23, 2015)
http://www.michbar.org/file/opinions/appeals/2015/062315/60280.pdf
Statements Made to Police When Reporting Crimes Are Privileged
Defendant allegedly made reports to police about the plaintiff stealing. Plaintiff alleged
defendant knew the statements were untrue and sued for defamation. The trial court granted
summary judgment for the defendant. The appellate court found privileged communication
remains necessary for law enforcement to gain information from people, without them worrying
about being sued for their reports.
Lowell v. Progressive Mich. Ins. Co., No. 318709 (Mich. Ct. App. Jan. 15, 2015)
http://publicdocs.courts.mi.gov:81/OPINIONS/FINAL/COA/20150115_C318709_47_318709.O
PN.PDF
Injuries From Hanging on Thieves’ Car May be Covered Within an Auto Policy
Plaintiff awoke to men attempting to steal property from his garage. Plaintiff held onto the car as
the thieves started driving, causing plaintiff to fall and injure his arm and ribs. The Michigan
Court of Appeals held that injuries to the homeowner’s right arm did not arise out of the
vehicle’s function, and thus affirmed summary judgment for the insurer as it was excluded by the
policy; however, the Court reversed summary judgment for the rest of his injuries, holding that
the vehicle’s movement causing him to fall may constitute injuries arising out of the use of a
motor vehicle as a motor vehicle.
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Pederson v. Huron Clinton Metropolitan Authority et al., No. 317898 (Mich. Ct. App. Jan. 15,
2015)
http://publicdocs.courts.mi.gov:81/OPINIONS/FINAL/COA/20150115_C317898_50_317898.O
PN.PDF
Gross Negligence Requires Showing an Awareness of The Hazard
A child fell into a pile of hot coals two hours after another child’s parents alerted a toll booth
attendant of a similar accident. The second child’s parents sued the park and two park employees
for negligence. The trial court granted the park’s motion for summary disposition, but denied that
of its employees. On appeal, the Court held that summary disposition was appropriate in favor of
the employees as well, because the record showed that the employees were not given notice of
the hazard. Without proving the defendants’ notice, the evidence failed to establish the gross
negligence necessary to hold public employees liable.
Roseman v. City of Detroit, No. 314650 (Mich. Ct. App. May 7, 2015)
http://publicdocs.courts.mi.gov:81/OPINIONS/FINAL/COA/20150505_C319796_44_319796.O
PN.PDF
Gross Negligence is Inferred When Defendants Were Previously Alerted of Dangerous Conditions
Plaintiff was a cable splicer for the Detroit Public Lighting Department. A cable exploded,
severely burning and disabling him as he was fixing a second one. The defendants, as
government agents, are immune from liability unless they acted with gross negligence that
caused the injury. The Court found the defendants knew of serious problems from the age of the
cables and from reports from the plaintiff and other employees. The Court remanded for further
proceedings because the defendants failed to take safety measures to protect the employees.
Thommen v. Delta Tube & Fabricating Corp., No. 318354 (Mich. Ct. App. April 23, 2015)
http://publicdocs.courts.mi.gov:81/OPINIONS/FINAL/COA/20150423_C318354_67_318354.O
PN.PDF
An Employee Must Prove Health Conditions Stemmed Directly From a Specific Injury to Receive
Workers’ Compensation
Plaintiff sued for workers’ compensation benefits after developing arthritis in his foot decades
after injuring it while working for the defendant. The extent of the injury was unknown due to
the absence of medical records from the time. The appellate court found a lack of causal
evidence connecting the older injury to the arthritis and held for the defendant.
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3.

Federal Court Decisions

Federal-Mogul Corp. v. Insurance Co. of the State of Penn., 6th Cir. No. 14-1022 (May 18,
2015)
http://www.ca6.uscourts.gov/opinions.pdf/15a0364n-06.pdf
A Location is Recognizable as a Flood Plain Without Being Identified as One Under The National
Flood Insurance Program
Defendant-insurer only paid a fraction of the damages after plaintiff-insured’s factory flooded.
Defendant considered plaintiff’s factory to be located in a High Hazard Zone, which excluded a
portion of the coverage in the insurance policy. Defendant argued the location of the factory was
not a floodplain under the Federal Insurance and Mitigation Administration’s National Flood
Insurance Program map. The Court decided a location can be considered a floodplain without it
being recognized under the NFIP.
Johnson v. Doodson Insurance Brokerage, LLC, No. 14-1379 (6th Cir. Mich. July 15, 2015)
http://www.ca6.uscourts.gov/opinions.pdf/15a0151p-06.pdf
Injured Persons Cannot Recover Under an Insurance Policy if They Do Not Fall Under a Class
Named in The Policy
Plaintiff brought suit for deceased brother after he was crushed by an inflatable slide at a
Cleveland Indians game. The Indians hired National Pastime Sports to provide children’s
attractions at games, and required National to secure a comprehensive liability policy. The policy
excluded coverage from injuries caused by inflatable slides. Plaintiff brought suit alleging
breach of contract against defendant for refusing to pay under the policy. The Court dismissed
plaintiff’s claim, holding the deceased was not a member directly referred to in the contract and
the estate failed to sufficiently allege the deceased was an intended third-party beneficiary of the
contract.
Nationwide Mutual Fire Insurance Co. v. McDermott, 6th Cir. No. 14-1623 (Feb. 24, 2015)
http://www.ca6.uscourts.gov/opinions.pdf/15a0144n-06.pdf
A Failure to Alert an Insurer of a Change in The Use of Property Will Nullify Coverage in The
Event of Damage
Defendant’s then-husband accidentally started a fire while manufacturing and smoking
marijuana, burning down defendant’s house. Plaintiff, defendant’s insurer, paid for the loss.
Plaintiff challenged liability when it learned the marijuana lab caused the fire. Defendant never
informed plaintiff of the lab, even though defendant’s husband was legally allowed to have it.
The Court held defendant needed to repay plaintiff for not informing plaintiff of the change in
residence, because it changed the type of coverage necessary.
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D.

SIGNIFICANT CASES PENDING BEFORE THE MICHIGAN SUPREME COURT

Charlie B Hobson v. Indian Harbor Ins. Co, (151447)
In a Dispute Over The Application of a “Total Pollution Exclusion,” Are The Lower Courts’
Decisions Contrary to This Court’s Precedent, Where it Allowed The Expectations of The Insured to
Trump Insurance Policy Language?
Plaintiff’s sought to recover injuries under their commercial general liability policy that occurred
during a fire in an apartment complex where they resided. Defendant argued that recovery was
barred because one of the injuries suffered was smoke inhalation which is barred by the pollution
exclusion. The trial court denied defendant’s motion for summary disposition and the appeals
court upheld stating the injuries were not caused by the pollutant but rather arose from the
negligence of the insured, resulting in the fire.
Jesperson v. Auto Club Ins. Ass'n, (150332)
Affirmative Defense of MCL 500.3145 Statute of Limitations and One Year Back Rule
Plaintiff was injured in an automobile accident and provided notice to insurer defendant 13
months later. MCL 500.3145, which is part of Michigan’s no-fault act, sets forth both a statute of
limitations and a one-year back rule for recovery of benefits. The insurer paid the claim. Later,
plaintiff sued for additional benefits. The insurer filed an answer, asserting an affirmative
defense under MCL 500.3145(1)’s one-year back rule. The question before the court is: (1)
whether the insurer adequately raised the affirmative defense of the one-year statute of
limitations stated in MCL 500.3145(1); (2) if insurer waived the affirmative defense by making
the initial payment to plaintiff; and (3) if insurer did not waive the statute of limitations defense,
whether its payment of benefits more than one year after the date of the accident satisfied the
second exception to the one-year statute of limitations.

These cases were pending at the time this summary was printed. To confirm
whether the Supreme Court has issued a decision in any of these cases, we invite
you to visit our website at http://www.smithrolfes.com.
THIS IS AN ADVERTISEMENT
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VII.

THE STATE OF FLORIDA
A.

FREQUENTLY CITED FLORIDA STATUTES
1.

General Considerations in Insurance Claim Management

Fla. Stat. § 86.011
Declaratory Judgments
This statute gives the circuit and county courts of Florida the authority to declare rights, status,
and other equitable or legal relations whether or not further relief is or could be claimed.
Fla. Stat. § 95.03
Contract Provision Shortening Limitations Period
This statute prohibits contract provisions which mandate an action based on the contract be
brought in a shorter time period than prescribed in Florida’s statute of limitations.
Fla. Stat. § 95.10
Cause of Action Arising in Another State
This statute prohibits a cause of action being brought in Florida if the cause of action arose in
another state and the applicable statute of limitations of that state has lapsed.
Fla. Stat. § 626.854
Public Adjuster Prohibitions
Statute enacted to regulate public insurance adjusters and to prevent the unauthorized practice of
law. The statute prohibits public adjusters from soliciting or entering into a contract with an
insured or claimant within forty-eight (48) hours of a potential claim. The statute allows an
insured to cancel a contract with a public adjuster within three (3) days of its signing or three (3)
days following notification of the claim to an insurer without penalty to the claimant. The statute
also contains provisions restricting the activities and fees allowable by public adjusters.
Fla. Stat. § 626.9521
Unfair Claims Practices; Penalties
The statute pertains to penalties imposed for an unfair or deceptive practice in the insurance
business. The statute includes punitive fines for persons and insurers who commit an unfair
claim practice.
Fla. Stat. § 626.9744
Settlement Practices Relating to Property Insurance
When a homeowner’s insurance policy provides for the adjustment and settlement of first-party
losses based on repair or replacement cost, physical damage incurred in making a repair or
replacement which is covered shall be included in the loss. When a loss requires replacement of
items and the replaced items do not match in quality, color, or size, the insurer shall make
reasonable repairs or replacement of items in adjoining areas, subject to consideration of relevant
factors.
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Fla. Stat. § 627.405
Insurable Interest Requirement for Property
No insurance contract of property shall be enforceable except for the benefit of persons having
an insurable interest in the things insured at the time of the loss. The statute defines “insurable
interest” as “any actual, lawful, and substantial economic interest in the safety or preservation of
the subject of the insurance free from loss, destruction, or pecuniary damage or impairment.”
Fla. Stat. § 627.4136
Nonjoinder of Insurers
The statute requires for a person who is not an insured to obtain a settlement or verdict against a
person who is an insured before a cause of action against a liability insurer can be maintained.
An insurer has the right to insert a contractual provision into a liability insurance policy which
precludes persons not designated as an insured from joining a liability insurer as a defendant.
Fla. Stat. § 627.4137
Disclosure of Certain Information Required
The statute requires insurers who provide liability coverage to disclose particular information
upon written request of a claimant within thirty (30) days. This disclosure must be signed by a
corporate officer, the insurer’s claims manager, or superintendent, and must contain the
following information: the insurer’s name, the insured’s name (or insureds’ names), the limits of
the liability coverage, a statement of any policy or coverage defense which it reasonably believes
applies to the situation, and a copy of the policy. An insurer has a continuing duty to update this
information to the claimant immediately upon discovering new facts relevant to the statement.
Fla. Stat. § 627.4143
Outline of Coverage
No private passenger automobile or basic homeowner’s policy shall be delivered or issued for
delivery unless an outline has been delivered prior to issuance or accompanies the policy. The
statute lists what an effective outline of coverage for a private passenger motor vehicle insurance
policy contains. The statute also requires that a basic homeowner’s policy may not be delivered
or issued unless a comprehensive checklist of coverage is delivered prior to issuance. The statute
lists what the comprehensive checklist of coverage must include.
Fla. Stat. § 627.701
Liability of Insureds, Coinsurance, and Deductibles
If an insurance policy or contract contains provisions requiring the insured to be liable as a
coinsurer with the insurer issuing the policy, the statute lists the requirements the policy must
meet to do so. The statute also contains restrictions on insurers and disclosure requirements for
insurers for hurricane damage deductibles.
Fla. Stat. § 627.70121
Payment of Claims for Dual Interest Property
Effective for policies issued or renewed on or after Oct. 1, 2006, a property insurer shall transmit
claims payments directly to the primary policyholder, payable to the primary policyholder only,
without requiring a dual endorsement from any mortgage holder or lienholder, for amounts
payable for personal property and contents, additional living expenses, and other covered items
that are not subject to a recorded security interest.
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Fla. Stat. § 627.70131
Insurer’s Duty to Acknowledge Communications Regarding Claims; Investigation
An insurer shall review and acknowledge receipt of a communication with respect to a claim
within fourteen (14) calendar days, unless payment is made within that time period or the failure
to respond is caused by factors beyond the insurer’s control. The acknowledgement requirement
shall not apply to claimants represented by counsel beyond communications necessary to provide
forms and instructions.
Within ten (10) working days after an insurer receives proof of loss, the insurer shall begin an
investigation as is reasonably necessary.
Within ninety (90) days after an insurer receives notice of a property insurance claim, the insurer
shall pay or deny such claim or a portion of the claim unless failure to pay is caused by factors
outside the insurer’s control.
Fla. Stat. § 627.7015
Alternative Procedure for Resolution of Disputed Property Insurance Claims
This statute sets forth a nonadversarial procedure for a mediated claim resolution conference as
an effective, fair, and timely alternative to the traditional adversarial appraisal process.
Fla. Stat. § 627.7016
Insurer Contracts With Building Contractors
An insurer who offers residential coverage may contract with a building contractor skilled in
techniques that mitigate hurricane damage. The insurer must guarantee the building contractor’s
work if the insurer offers policyholders the option to select the services of such building
contractors. The insurance company is not liable for the actions of the building contractor.
Fla. Stat. § 627.702
Valued Policy Law
This statute fixes the measure of damages payable to the insured in the amount of a total loss as
the amount of money specified in the policy for which premiums were charged and paid. This
statute does not deprive an insurer of any proper defense, and the insurer is never liable for more
than the amount necessary to repair, rebuild, or replace the structure. An insurer is not prohibited
from repairing or replacing damaged property at its own expense, without contribution on the
part of the insured, except when an insured has elected to purchase stated value coverage. Any
insurer may provide insurance indemnifying the insured for the difference between the value of
the insured property at the time of loss and the amount expended to repair, rebuild, or replace it.
Fla. Stat. § 627.712
Residential Windstorm Coverage Required
This statute requires an insurer issuing a residential property insurance policy to provide
windstorm coverage. An insurer must make an exclusion of windstorm coverage and an
exclusion of coverage of contents, available at the option of the policyholder. The statute lists
criteria which must be met for such exclusions.
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Fla. Stat. § 744.387
Settlement of Minor’s Claims
A settlement agreement of a minor’s claim reached after an action has been commenced must be
approved by the court having jurisdiction over the action. If a settlement agreement is reached
before an action is commenced, the court may authorize the settlement if it will be for the best
interest of the minor. If the net settlement exceeds $15,000.00, the court shall appoint a guardian
on the minor’s behalf.
2.

Insurance Fraud

Fla. Stat. § 627.409
Representations in Applications and Warranties
Any statement or description made by an insured in an application for insurance is a
representation. A misrepresentation, omission, or concealment of fact may prevent recovery if it
is material to either acceptance of the risk or to the hazard assumed by the insurer or if the
insurer, in good faith, would not have issued the policy, the same coverage, the same premium
rate, or insured in as large an amount had the true facts been known.
Fla. Stat. § 627.425
Forms for Proof of Loss Furnished
On request of any person claiming to have a loss under an insurance contract, an insurer shall
furnish forms of proof of loss. This statutory requirement does not include a responsibility for the
completion of such proof by the insurer.
Fla. Stat. § 627.426
Claims Administration
Acknowledgement of the receipt of notice of loss or claim under a policy, furnishing forms for
reporting a loss or claim, for giving information relative to a loss or claim, for making proof of
loss, or investigating any loss or claim under any policy or engaging in settlement negotiations
does not constitute a waiver of any provision of a policy or any defense.
A liability insurer shall not be permitted to deny coverage based on a particular coverage defense
unless: (a) written notice of reservation of rights to assert a coverage defense is given to the
insured within thirty (30) days after the insurer knew of the coverage defense, and (b) at least
thirty (30) days before trial, the insurer gives notice of its refusal to defend the insured, obtains
from the insured a nonwaiver agreement setting out the specific facts and policy provisions upon
which the coverage defense is asserted, and retains independent counsel.
Fla. Stat. § 633.03
Investigation of Fire; Reports
The state fire marshal shall investigate the cause, origin, and circumstances of every fire
occurring in Florida where property has been damaged or destroyed where there is probable
cause to believe that the fire was the result of carelessness or design.
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Fla. Stat. § 633.818
False Statements to Insurers
This statute deems false statements or representations by a firefighter employer to an insurer of
workers’ compensation insurance a second degree misdemeanor.
3.

Automobile Insurance

Fla. Stat. § 324.021
Minimum Insurance Required
This statute requires motor vehicle insurance in the amounts of:
1. $10,000.00 in case of bodily injury to, or death of, one person in any one crash;
2. $20,000.00 in case of bodily injury to, or death of, two or more persons in any one crash;
3. $10,000.00 in case of injury to, or destruction of, property of others in any one crash.
Fla. Stat. § 626.9743
Settlement Practices Relating to Motor Vehicle Insurance
The statute specifies prohibited conduct in settling motor vehicle insurance claims and applies to
both personal and commercial claims. When liability and damages owed are reasonably clear, an
insurer may not recommend that a third-party claimant make a claim on his or her own policy
solely to avoid paying the claim under the policy issued by that insurer. Methods for adjustment
and settlement of a motor vehicle total loss are provided and include a cash settlement, a
replacement motor vehicle, or another method agreed to by the claimant.
Fla. Stat. § 627.4132
Stacking of Coverages
The statute prohibits stacking of insurance policies when an insured is protected by any type of
motor vehicle insurance policy. The insured is only covered to the extent provided on the vehicle
involved in the accident. The stacking prohibition does not apply to uninsured motorist coverage.
Fla. Stat. § 627.7263
Rental and Leasing Driver’s Insurance to be Primary
The valid insurance providing coverage for the lessor of a motor vehicle for rent or lease is
primary unless otherwise stated. If the lessee’s coverage is to be primary, the statute sets out the
specific language which the lease agreement must contain in order for such coverage to be
effective.
Fla. Stat. § 627.727
Uninsured and Underinsured Motor Vehicle Coverage
No motor vehicle liability insurance policy shall be issued unless uninsured motor vehicle
(UMV) coverage is provided therein. An insured may make a written rejection of the coverage
on behalf of all insureds under the policy. If the motor vehicle is leased, the lessee has the sole
privilege to reject uninsured motorist coverage. The insurer shall notify the insured at least
annually of the insured’s options as to UMV coverage.
The term “uninsured motor vehicle” includes an insured motor vehicle when the liability insurer
thereof: (a) is unable to make payment with respect to the liability of its insured due to its
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insolvency, (b) has provided limits of bodily injury liability for its insured which are less than the
total damages sustained by the person entitled to recover damages, or (c) excludes liability to a
nonfamily member whose operation of an insured vehicle results in injury to the named insured.
Fla. Stat. § 627.7275
Motor Vehicle Liability
A motor vehicle insurance policy providing personal injury protection must also provide
coverage for property damage liability. Insurers shall make coverage available for bodily injury,
death, and property damage arising out of ownership, use, or maintenance of a motor vehicle in
an amount not less than $10,000.00 for injury or death of one person in any one crash,
$20,000.00 for injury or death of two or more persons in any one crash, and coverage available
for property damage in an amount not less than $10,000.00 for the injury or destruction of
another’s property.
Fla. Stat. § 627.730
Florida Motor Vehicle No-Fault Law
Florida statutes within the range of section 627.730 to section 627.7405 may be cited and known
as the “Florida Motor Vehicle No-Fault Law.”
Fla. Stat. § 627.736
Required Personal Injury Protection Benefits, Exclusions, Priority, and Claims
This statute provides required insurance policy benefits, including, to a limit of $10,000.00,
eighty (80) percent of all reasonable expenses for necessary medical services, sixty (60) percent
of any loss of gross income and loss of earning capacity per individual from inability to work,
and death benefits equal to the lesser of $5,000.00 or the remainder of unused personal injury
protection benefits per individual.
This statute also authorizes exclusions of benefits for injuries sustained while occupying another
motor vehicle owned by the insured and not insured under the policy, for injury sustained by any
person operating the insured motor vehicle without consent, for injury caused to one’s self
intentionally or for injury sustained while committing a felony.
Fla. Stat. § 627.737
Tort Exemptions; Limitation on Right to Damages; Punitive Damages
This statute exempts owners and operators of motor vehicles from tort liability to the extent that
the benefits required for personal injury protection under Fla. Stat. §627.736 are applicable. In
any tort action brought against the owner or operator of a motor vehicle, a plaintiff may recover
damages in tort for pain, suffering, mental anguish, and inconvenience because of bodily injury
or disease only in the event that the injury or disease consists in whole or in part of:
(a) Significant and permanent loss of an important bodily function.
(b) Permanent injury within a reasonable degree of medical probability, other than
scarring or disfigurement.
(c) Significant and permanent scarring or disfigurement.
(d) Death.
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Fla. Stat. § 627.7407
Application of the Florida Motor Vehicle No-Fault Law
This statute revives the Florida Motor Vehicle No-Fault Law, effective January 1, 2008, after the
law was repealed on October 1, 2007. This statute requires personal injury protection coverage
for motor vehicle owners. The statute recognizes that vehicle owners were not required to
maintain personal injury protection coverage from October 1, 2007 to January 1, 2008.
4.

Negligence, Other Torts and Contribution

Fla. Stat. § 624.155
Bad Faith
This statute provides a civil remedy in the event an insurer does not attempt, in good faith, to
settle claims toward its insured.
5.

Miscellaneous Statutes

Fla. Stat. § 627.4145
Readable Language in Insurance Policies
Effective for policies written on or after Oct. 1, 1983, this statute requires that every insurance
policy written in Florida pass a readability test and lists the criteria a policy must meet to be
deemed “readable.” The statute also lists types of policies to which the readability requirement
does not apply.
Fla. Stat. § 627.4265
Payment of Settlement
In a case in which a settlement between a person and insurer has been reached, the insurer shall
tender payment no later than twenty (20) days after such settlement is reached. If the payment is
not tendered within twenty (20) days or another date agreed to by the parties, it shall bear interest
at the rate of twelve (12) percent per year from the date of the settlement agreement.
Fla. Stat. § 627.7142.
Homeowner Claims Bill of Rights
After 90 days, insurers may not deny a claim based on undisclosed credit issues or cancel an
insurance policy for insured’s personal credit information which was “publicly available.” The
law also adds some provisions regarding the qualifications of neutral evaluators and umpires for
appraisals.
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B.

FLORIDA STATUTES OF LIMITATIONS

Claim Type/Section

Statute Period

Specific Performance of
a Contract
Fla. Stat. § 95.11(5)(a)

One year for an action for specific performance of a contract.

O
N
E
Y
E
A
R

Claim Type/Section

Statute Period

Medical Malpractice
Fla. Stat § 95.11(4)(b)

Two years from the time the incident giving rise to the action
occurred, or two years from the time the incident should have
been discovered with due diligence.
In no event shall the action be commenced later than four years
from the date of the incident or occurrence out of which the
cause of action occurred.

Wrongful Death
Fla. Stat. § 95.11(4)(d)

Two years for an action for wrongful death.

Libel or Slander
Fla. Stat. § 95.11(4)(g)

Two years for an action for libel or slander.
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T
W
O
Y
E
A
R
S

Claim Type/Section

Statute Period

Bodily Injury due to
Negligence
Fla. Stat. § 95.11(3)(a)

Four years for an action founded on negligence.

Personal Property damage
due to Negligence
Fla. Stat. § 95.11(3)(a)

Four years for an action founded on negligence.

Trespass to Property
Fla. Stat. § 95.11(3)(g)

Four years for an action for trespass on real property.

Fraud
Fla. Stat. § 95.031(2)(a)

For an action founded on fraud, four years, with the period
running from the time the facts giving rise to the cause of
action were discovered or should have been discovered with
the exercise of due diligence. In any event, an action for fraud
must be begun within twelve years after the date of the
commission of the alleged fraud.

Breach of Contract not in
Writing
Fla. Stat. § 95.11(3)(k)

Four years for an action on a contract not founded on a written
instrument.

Assault and Battery
Fla. Stat. § 95.11(3)(o)

Four years for an action for assault and battery.

Malicious Prosecution
Fla. Stat. § 95.11(3)(o)

Four years for an action for malicious prosecution.

Statutorily Created
Liability
Fla. Stat. § 95.11(3)(f)

Four years for an action founded on a statutory liability.

Rights not Otherwise
Provided for
Fla. Stat. § 95.11(3)(p)

Four years for any action not specifically provided for.
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F
O
U
R
Y
E
A
R
S

Products Liability
Fla. Stat. § 95.11(3)(e),
Fla. Stat. § 95.031(2)(b)

Four years for an action founded on the design, manufacture,
distribution or sale of personal property not permanently
incorporated into real property. Under no circumstances may a
claimant commence an action for products liability to recover
for harm allegedly caused by a product with an expected useful
life of ten years or less, if the harm was caused by exposure to
or use of the product more than twelve years after delivery of
the product to its first purchaser or lessee who was not
engaged in the business of selling or leasing the product or of
using the product as a component in the manufacture of
another product.

Claim Type/Section

Statute Period

Contract in Writing
Fla. Stat. § 95.11(2)(b)

Five years for an action on a contract founded on a written
instrument.

Foreclosure of Mortgage
Fla. Stat. § 95.11(2)(c)

Five years for an action to foreclose a mortgage.
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Claim Type/Section

Statute Period

Bad Faith
Fla. Stat. § 624.155

As a condition precedent to bringing an action of bad faith, an
insurer must have been given sixty (60) days written notice of
the violation. No action shall lie if, within sixty (60) days after
filing notice, the damages are paid or the circumstances giving
rise to the violation are corrected.

Minor’s Claims
Fla. Stat. § 95.051(1)(h)

Except as to claims of medical malpractice, the statute of
limitations does not begin to run until the minor reaches the
age of majority. In any case, the action must be begun within
seven years after the act or event giving rise to the cause of
action.
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SIGNIFICANT FLORIDA COURT DECISIONS
1.

Supreme Court Decisions
a.

Insurance Coverage Decision

Morales v. Zenith Ins. Co., 152 So. 3d 557 (Fla. 2014)
http://www.floridasupremecourt.org/decisions/2014/sc13-696.pdf
Workers’ Compensation Exclusion Applies to Employer Negligence Claim
Employee was crushed to death by a tree while at work. Employee’s estate settled the workers’
compensation claim with employer and its insurance company. In a separate wrongful death
lawsuit, employee’s estate obtained a substantial default judgment against employer. Employer’s
insurance company refused to pay the judgment. The estate sued the insurance company directly.
The insurer claimed the estate does not have standing to sue, but if they do, insurer is not liable
for the judgment because policy excludes any obligation imposed by workers’ compensation
claims. Insurer also argued if the exclusion does not apply, then the estate is barred through the
release in the workers’ compensation settlement agreement. The Supreme Court of Florida held
the following: 1) because the estate obtained a judgment against employer, they have standing to
bring a direct action against employer’s insurance company; 2) because estate alleged the
employer’s negligence caused employee’s death, their exclusive remedy was governed by
Florida’s Worker’s Compensation Law, which falls within the policy’s workers’ compensation
exclusion; and 3) because estate’s tort claim was to be solely decided under Florida’s Worker’s
Compensation law, and the employee’s estate agreed in a settlement that complied with those
laws, they were barred from bringing an additional suit against insurer.
b.

UM/UIM Decisions

Chase v. Horace Mann Ins. Co., No. SC13-2013 (Fla. Feb. 19, 2015)
http://www.floridasupremecourt.org/decisions/2015/sc13-2013.pdf
Newly Named Sole Insured Creates New Policy
Insured was the only named insured on his policy, and he waived his UM/UIM coverage. His
daughter was listed as a driver on the policy. The insurance company then named daughter as
sole insured on the policy, and changed the covered vehicle to daughter’s vehicle. Daughter, who
did not previously select reduction in uninsured motorist limits because she was merely a driver,
was not granted an opportunity to select the reduction when she was named sole insured on the
policy. After a crash occurred that killed insured and injured daughter, daughter made a claim for
UM/UIM coverage. Insurer denied coverage and stated that daughter was bound by insured’s
original waiver of UM/UIM coverage. The Supreme Court of Florida held that when daughter
became sole insured on the policy, it created a new policy. Therefore, daughter was not bound by
insured’s original waiver of UM/UIM coverage.
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Travelers Commercial Ins. Co. v. Harrington, 154 So. 3d 1106 (Fla. 2014), reh'g denied (Jan. 7,
2015)
http://www.floridasupremecourt.org/decisions/2014/sc12-1257.pdf
Stacking of UM and Liability Coverage Is Not Permitted
Daughter was injured in a single-car accident. The car was driven with permission by a nonfamily member. Insured’s policy covered the vehicle and the daughter. The policy had a “your
covered auto” provision, which included the vehicle involved in the accident. Driver, who had
his own policy, was also covered by insured’s policy because he was driving with permission.
Driver’s insurer paid its limit of $50,000.00; insured’s insurer tendered its liability limit of
$100,000.00. However, this did not cover daughter’s injuries. Daughter sued her insurer,
claiming UM benefits, in addition to the already tendered liability benefits. Daughter’s main
argument was that Florida Law, which holds that an underinsured motor vehicle will be deemed
to include an insured motor vehicle when an insured’s damages exceeds a policy’s liability
limits, conflicts with her policy’s “family vehicle exclusion,” which states an uninsured vehicle
does not include an already covered family vehicle. The Supreme Court of Florida ruled that the
family exclusion policy does not conflict with Florida Law because the term “uninsured motor
vehicle,” under Florida Law, is still subject to the terms and conditions of an insurance policy.
Furthermore, the Court reasoned that forcing her insurer to pay both liability and UM would
require treating a vehicle as both insured and uninsured under the same policy.
c.

Premises Liability Decision

Sanislo v. Give Kids the World, Inc., 157 So. 3d 256 (Fla. 2015)
http://www.floridasupremecourt.org/decisions/2015/sc12-2409.pdf
If Release Form is Clear, Specific Terms Are Not Required
A family applied for a vacation donated by a non-profit organization which gives seriously ill
children and their families “storybook” vacations. While applying, family signed a form that
released the non-profit organization from any liability. After winning the vacation, family signed
another form releasing the non-profit organization from any liability. While the family was at the
resort, they were injured on a ride, and sued the non-profit for negligence. The family argued that
the release forms did not contain the word “negligence” in them. The Supreme Court of Florida
ruled in favor of the non-profit. The Court reasoned although the release did not contain the word
negligence, if a release form is clear and understandable, it should be upheld.
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2.

Appellate Court Decisions
a.

Insurance Coverage Decisions

Allstate Ins. Co. v. Manzo-Pianelli, 152 So. 3d 654 (Fla. Dist. Ct. App. 2014), reh'g denied (Jan.
9, 2015)
http://www.4dca.org/opinions/Nov.%202014/11-05-14/4D13-4320.op.pdf
Non-Party Insureds Can Still Become Legally Obligated to Pay
A permissive driver was involved in an accident with another motorist while driving insured’s
vehicle. Insured had his vehicle covered by an umbrella policy. When motorist sought to recover
against insured’s insurer, they denied. Motorist’s insurer then filed suit against insured’s insurer,
permissive driver, and motorist. Motorist’s insurer argued that insured’s insurer had to pay
because the permissive driver was covered under insured’s umbrella policy. Insured’s insurer
argued that, because insured was not named as a party to the suit, the permissive driver was not
afforded coverage because the coverage was limited to damages which an insured person
becomes legally obligated to pay. Although the first court ruled against insured’s insurer, the
Court of Appeals ruled its favor because insured’s legal obligation was never determined.
Cincinnati Ins. Co. v. Cannon Ranch Partners, Inc., No. 2D14-827 (Fla. Dist. Ct. App. Dec. 31,
2014)
http://caselaw.findlaw.com/fl-district-court-of-appeal/1680839.html
For Appraisal, Scope of Repairs is Not a Dispute Over Coverage
Insured owned commercial real estate property that was damaged by a sinkhole. When assessing
the amount damaged, insured’s appraiser stated it would cost $495,945.00 to fix, while insurer’s
appraiser stated it would only cost $220,000.00. Based on the policy appraisal provision, insurer
refused to approve the repair estimate of the insured’s appraiser, and demanded an impartial
appraisal. Insured then sued, claiming breach of contract because the method of repair was a
matter of coverage, which is exclusively up to the judge, and that disputes over coverage do not
trigger the appraisal clause. The Court ruled against insured because there was no dispute on
whether the cause of the damage was covered, but rather over the scope of the repairs, which is
not exclusively a judicial decision.
Depositors Ins. Co. v. CC&C of Lake Mary, 172 So.3d 888 (Fla. Dist. Ct. App. 2015)
http://www.5dca.org/Opinions/Opin2015/072015/5D14-2206.op.pdf
Prejudice Against Insurer Necessary For Summary Judgment
The relevant insurance policy required insured to obtain and maintain a security system. Insured
let the security subscription lapse and, on a night that the retail store was not monitored, the store
was burglarized. The parties stipulated that the burglary would not have been noticed by the
security system, even if it had been active. Due to the failure of insured to maintain their security
system, insurer returned the premium for that period on the contention that the policy was
suspended during the time the alarm was deactivated. Insurer brought suit and was granted
summary judgment. The appellate court, however, remanded because the trial court had focused
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too much on the burglary being undetectable instead of focusing on whether the insurer was
prejudiced by insured’s lapse.
Khatib v. Old Dominion Ins. Co., 153 So. 3d 943 (Fla. Dist. Ct. App. 2014), reh'g denied (Jan.
15, 2015)
https://edca.1dca.org/DCADocs/2013/4652/134652_DC13_12052014_121043_i.pdf
When Any Claims Are Covered, Insurer Must Defend
President of a company filed suit against the other officers and directors, claiming they schemed
to oust him and made defamatory statements about him in the process. The company had a
commercial general liability insurance policy that covered personal injury caused by an offense
arising out of the business. It defined personal injury to include oral or written publication of
material that slanders or libels a person, regardless if that person is another insured; however, the
policy excludes coverage for personal injury caused by an offense arising out of an insured’s
business where the personal injury also arises out of any employment related practices. The
Court ruled the insurer still had a duty to defend because the defamatory statements made by the
officers and directors were both employment related and arose out of the business. The Court
reasoned that if a complaint alleges some facts within and some facts outside of coverage under
an insurance policy, the insurer must nevertheless defend the entire suit.
Liberty Mut. Fire Ins. Co. v. Martinez, 157 So. 3d 486 (Fla. Dist. Ct. App. 2015)
http://www.5dca.org/Opinions/Opin2015/020915/5D13-2683.op.pdf
Subsurface Water Exclusion
During a tropical storm, insured partially emptied his in-ground pool because it was overflowing.
The next day, the insured discovered the pool had lifted out of the ground. An expert claimed
this was caused from subsurface water that accumulated under the pool, which then exerted
pressure. Insured’s all-risk policy excluded any loss caused by underground water which exerts
pressure. Although the lower court ruled insured’s damages were from the pool shell lifting out,
the appellate court ruled that the policy expressly excludes the insured’s loss because it excludes
losses that occurred directly or indirectly from subsurface water pressure.
Mid-Continent Casualty Co. v. Royal Crane, LLC, 169 So.3d 174 (Fla. Dist. Ct. App. 2015)
http://caselaw.findlaw.com/fl-district-court-of-appeal/1703786.html
Meaning of “Insured Contract”
Construction worker was injured when a truss fell from a crane owned by the appellant and
leased to a third party. The appellant had, as part of its rental agreement, a contract clause that
required the third party to defend and indemnify the appellant. The third party sought defense
and indemnification from its insurer, the appellee in this case, asserting that the rental agreement
with the appellant constituted an “insured contract,” and that insurer had a duty to defend.
Insurer denied that a duty existed. The third party settled with the appellee and assigned to
appellee any claims against the insurer. Appellee then sued insurer and the trial court found that
insurer did have a duty to defend and provide coverage under the insured contract. On appeal, the
appellate court found that, though an “insured contract” would create the duty to defend, the
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rental agreement did not constitute an “insured contract” because the agreement and policy do
not provide a basis for the insurer’s duty to defend.
St. Paul Fire & Marine Ins. Co. v. Llorente, 156 So. 3d 511 (Fla. Dist. Ct. App. 2014), reh'g
denied (Feb. 19, 2015)
http://www.3dca.flcourts.org/Opinions/3D12-1101.pdf
Safeguarding is Broadly Interpreted
Attorney’s insurance policy obligated the insurance company to pay damages arising out of any
error, omission, or negligent act on attorney’s part while rendering professional services. The
policy did not cover damages if attorney erroneously failed to safeguard any funds held by her.
Attorney disbursed funds being held in a trust before the conditions for release were met.
Attorney argued that safeguarding meant no more than protecting the funds from something
undesirable happening to them such as conversion, misappropriation, or improper commingling.
However, the Court ruled that coverage was excluded because she disbursed the funds before the
preconditions to release, and therefore, failed to safeguard.
b.

UM/UIM Decision

Germany v. Darby, 157 So. 3d 521 (Fla. Dist. Ct. App. 2015)
https://edca.1dca.org/DCADocs/2014/0054/140054_DC05_02162015_104219_i.pdf
Different Coverage Limits Among Insureds is Permitted
Insured, an employee, was involved in a job-related car accident with an uninsured motorist. The
company insurance policy provided for uninsured motorist coverage of up to $500,000.00 for
executives, and up to $30,000.00 for all other employees. Insured brought suit and argued that
Florida Law does not permit a policy to have different limits of UM coverage among insureds.
The Court ruled that Florida Law allows different coverage limits among insureds.
c.

Premises Liability Decision

Bongiorno v. Americorp, Inc., No. 5D14-267 (Fla. Dist. Ct. App. Mar. 27, 2015)
http://www.5dca.org/Opinions/Opin2015/032315/5D14-267.op.pdf
High Heels Do Not Create Risk
Employee was injured after entering her office building’s restroom and slipping on the floor.
Employee then sued the property owner claiming they were negligent by not keeping the floor
dry. The property owner argued that the employee was 50% negligent because she was wearing
heels. The Court ruled in favor of employee because wearing high heels does not create a
foreseeable zone of risk.
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d.

Other Significant Decisions

Accident Cleaners, Inc. v. Universal Ins. Co., No. 5D14-352 (Fla. Dist. Ct. App. Apr. 10, 2015)
http://www.5dca.org/Opinions/Opin2015/040615/5D14-352.op.pdf
Post-Loss Rights Are Assignable
Insured’s home was damaged from a decomposing body, and insured hired a cleaning company
to come in and clean the damages. Insured then assigned his rights in his policy over to the
cleaning company, so they could directly bill the insurer for the cleanup. The insurer claimed
that because the cleaning company did not have an insurable interest at the time of the loss, they
did not have to cover the cost of the cleaning. The Court ruled against the insurer, stating that the
right to recover is freely assignable after a loss and the cleaning company has a right to sue on a
breach of contract claim.
Security First Ins. Co. v. State, Office of Ins. Regulation, No. 1D14–1864.
http://caselaw.findlaw.com/fl-district-court-of-appeal/1705336.html
Amending Policy Form Language
Plaintiff is appealing defendant’s denial for a request to amend a section of its homeowners
policies. Per statute, plaintiff filed three proposed forms that would amend assignment language
in certain insurance policies. The proposed language reads: “Assignment of this policy or any
benefit or post-loss right will not be valid unless we give our written consent.” It is contrary to
Florida Law to prohibit the assignment of a post loss claim and the defendant denied the changes
on this ground. Plaintiff argued that the assignment of post-loss claims have resulted in a
“cottage industry” of vendors that extract higher payments from insurers. The appellate court
denied this reasoning, saying that the matter is better left for the legislature than the courts.

3.

Federal Court Decisions

Altman Contractors, Inc. v. Crum & Forster Specialty Ins. Co., 2015 WL 3539755
http://www.gpo.gov/fdsys/pkg/USCOURTS-flsd-9_13-cv-80831/pdf/USCOURTS-flsd-9_13-cv80831-1.pdf
Presuit Statutory Mechanisms Not “Civil Proceedings”
Plaintiff-insured was a general contractor for a condominium. Condominium served on plaintiff
a Chapter 558 notice pursuant to Florida Law requesting presuit procedure for construction
defects against the contractor. Plaintiff sent a demand letter to insurer for the defense and
indemnification of plaintiff against these actions. Insurer denied any duty, but exercised its
discretion in retaining a law firm to participate in preparation of plaintiff’s response. The
appellate court found that, though there was no statutory reason the insurer had no duty, the
mechanism contained in Chapter 558 is not a “civil proceeding” and therefore is not covered by
the policy of insurance.
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Goodman v. Safeco Ins. Co. of Illinois, No. 8:13-CV-2641-T-30EAJ, (M.D. Fla. Mar. 3, 2015)
reconsideration denied, No. 8:13-CV-2641-T-30EAJ, (M.D. Fla. Mar. 26, 2015)
http://leagle.com/decision/In%20FDCO%2020150303E07/GOODMAN%20v.%20SAFECO%20
INSURANCE%20COMPANY%20OF%20ILLINOIS
An Insured’s Contradicting Statements Are Still Heard at Trial
When insured switched coverage from her old vehicle to her new truck, she stated that she was
the primary driver of the truck. Insurer subsequently investigated a claim arising from an
accident involving the truck. Insured stated in her examination under oath that the truck was
basically her 26-year-old son’s. The son stated the vehicle was his, he was the primary driver,
and the insured did not drive the vehicle. After suit was filed, insured and the son changed their
testimony to contradict what they said during the examination under oath. At trial, insurer argued
that the jury should only consider the statements made during the examination under oath
because the contradictory testimony was made only after insured and son consulted with their
attorney. The Court disagreed with insurer because, although the statements appear contradictory
and self-serving, the jury is the trier of fact and determines credibility.

D.

SIGNIFICANT CASES PENDING BEFORE THE FLORIDA SUPREME COURT

Chirillo v. Granicz, No. SC 14-898
Negligence Foreseeability and Duty of Care
Whether patient suicide is a foreseeable injury such that a doctor has a duty to take steps to
reasonably prevent it from happening.
De La Fuente v. Florida Insurance Guaranty Assoc., No. SC 15-519
Homeowners’ Insurance Coverage – FIGA Act
Whether the new definition of “covered claim” in F.S. §631.54(3) applies to a sinkhole loss
under a homeowners policy issued prior to the statute’s effective date when the insurer was
adjudicated to be insolvent after the effective date of the new definition.
Does the statutory provision limiting FIGA’s monetary obligation to the amount of actual repairs
for a sinkhole loss preclude an insured from obtaining an appraisal award determining the
“amount of loss” in accordance with the terms of the homeowners policy?
Fridman v. Safeco Ins. Co. of Ill., No. SC 13-1607
Bad Faith in UM/UIM Claims
Whether a jury in an underlying UM case should determine the full extent of damages prior to
the insured’s filing of a bad faith action.
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Llorente v. St. Paul Fire & Marine Ins. Co., No. SC 15-508
Policy Construction in Insurance Coverage
When there are two reasonable constructions of a policy term within an exclusion, one that
favors coverage and one that does not, is a court required to adopt the construction that affords
coverage?
State Farm Mut. Auto. Ins. Co. v. Shands Jacksonville Med. Ctr., Inc., No. SC 15-1257
Reasonableness of Provider Charges in Discovery of PIP Benefits Cases
Under F.S. §627.736(b) and (c) is a health care provider required before litigation has been filed
over the reasonableness of its charges to produce to a PIP carrier its third-party contracts with
medical insurers which contain negotiated discount rates from its regular charges with the third
parties and to designate a corporate representative to be deposed about the documents and
information produced?
Westphal v. City of St. Petersburg, No. SC 13-1930; City of St. Petersburg v. Westphal, SC 131976
Maximum Medical Improvement in Workers’ Compensation Cases
Whether a worker totally disabled from a workplace accident, but still improving from a medical
standpoint at the time temporary total disability benefits expire, deemed to be at maximum
medical improvement by operation of law and therefore eligible to assert a claim for permanent
and total disability benefits.

These cases were pending at the time this summary was printed. To confirm
whether the Supreme Court has issued a decision in any of these cases, we invite
you to visit our website at http://www.smithrolfes.com.
THIS IS AN ADVERTISEMENT
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VIII.

THE STATE OF WEST VIRGINIA
A.

FREQUENTLY CITED WEST VIRGINIA STATUTES
1.

General Considerations in Insurance Claim Management

W.Va. Code § 33-6-3
Insurable Interest Requirement for Property
No insurance contract of property shall be enforceable except for the benefit of persons having
an insurable interest in the things insured. “Insurable interest” is defined as “any actual, lawful,
and substantial economic interest in the safety or preservation of the subject of the insurance free
from loss, destruction, or pecuniary damage or impairment.”
W.Va. Code § 33-6-14
Policy Provision Shortening Limitations Period
This statute prohibits policy provisions which mandate an action based on the policy be brought
in a time period less than two (2) years from when the cause of action occurs.
W.Va. Code § 33-11-4(2)
Unfair Claims Practices
This statute prohibits the misrepresentation and false advertising of insurance policies.
W.Va. Code § 33-11-4(9)
Insurer’s Duty to Acknowledge Communications Regarding Claims; Investigation
An insurer shall not fail to acknowledge and act reasonably promptly upon communications with
respect to claims. Insurers must also not fail to adopt and implement reasonable standards for the
prompt investigation of claims arising under insurance policies.
Within fifteen (15) days after an insurer receives notice of a claim, the insurer must pay or deny
such claim.
W.Va. Code § 33-28-6
Outline of Coverage
No individual accident or sickness insurance policy shall be delivered or issued for delivery
unless an outline accompanies the policy or subscriber contract in the case of a direct response
insurance product, or is delivered to the applicant at the time the application is made in all other
cases. The statute lists what an effective outline of coverage contains.
W.Va. Code § 55-2-13
Foreign Judgments and Decrees
This statute bars every action or suit upon a judgment or decree in another state or country if the
laws of that state or country would bar such action or suit and the judgment or decree would be
incapable of being otherwise enforced there.
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W.Va. Code § 55-13-1
Declaratory Judgments
This statute gives the circuit and county courts of West Virginia the authority to declare rights,
status, and other legal relations, whether or not further relief is or could be claimed.
2.

Insurance Fraud

W.Va. Code § 29-3-12(a)
Responsibilities of Insurance Companies in Fire Loss Investigation
This statute states that any insurance company shall notify the fire marshal, if it has reason to
believe, based on its investigation of a fire loss to real or personal property, the fire was caused
by other than accidental means. The company shall furnish the fire marshal with pertinent
information acquired during its investigation and cooperate with the courts and administrative
agencies of the state, and the fire marshal, any assistant fire marshal, or any investigator under
the fire marshal’s authority.
W.Va. Code § 33-6-7
Representations in Applications
All statements and descriptions made by an insured in an application for insurance shall be
deemed a representation. A misrepresentation, omission, concealment of facts or incorrect
statements may prevent recovery if it is fraudulent or material to either acceptance of the risk or
to the hazard assumed by the insurer, or if the insurer, in good faith, would not have issued the
policy or insured in as large an amount had the true facts been known.
W.Va. Code § 33-6-25
Proof of Loss Forms
Upon request of any person claiming to have a loss under an insurance contract, an insurer shall
furnish forms of proof of loss. This statutory requirement does not include a responsibility for the
completeness of such proof by the insurer.
W.Va. Code § 33-6-26
Claims Administration
Acknowledgment of the receipt of notice of loss or claim under a policy, furnishing forms for
reporting a loss or claim, for giving information relative to a loss or claim, for making proof of
loss, or investigating any loss or claim under any policy or engaging in settlement negotiations
does not constitute a waiver of any provision of a policy or any defense.
W.Va. Code § 33-41-11
False Statements to Insurers
This statute deems false statements or representations by any person to an insurer to be a felony
if the benefit sought is equal to or greater than $1,000.00 or to be a misdemeanor if the benefit
sought is less than $1,000.00.
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3.

Automobile Insurance

W.Va. Code § 17D-4-2
Minimum Insurance Required
The statute requires motor vehicle insurance in the amounts of: $20,000.00 in case of bodily
injury to, or death of, one person in any one crash; $40,000.00 in case of bodily injury to, or
death of, two or more persons in any one crash; $10,000.00 in case of injury to, or destruction of,
property of others in any one crash.
W.Va. Code § 33-6-29
Rental and Leasing Driver’s Insurance is Primary
The valid insurance providing coverage for the lessor of a motor vehicle for rent or lease is
secondary. Recovery under the lessor’s motor vehicle insurance will not be permitted unless the
lessee has exhausted the limits of all other insurance policies available to him and no
consideration was paid on behalf of the insured vehicle.
W.Va. Code § 33-6-31(a)
Uninsured and Underinsured Motor Vehicle Coverage
No motor vehicle liability insurance policy shall be issued unless uninsured motor vehicle
(UMV) coverage is provided therein.
The term “uninsured motor vehicle” includes motor vehicles as to which there is no: (a) bodily
injury liability insurance and property damage liability insurance, (b) there is such insurance, but
the insurance company writing the same denies coverage thereunder, or (c) there is no certificate
of self–insurance.
W.Va. Code § 33-6-31(b)
Anti-Stacking Language Void
Anti-stacking language in insurance policies is void to the extent that such language is
purportedly applicable to uninsured or underinsured motorist coverage, and an insured covered
simultaneously by two or more uninsured or underinsured motorist policy endorsements may
recover under all of such endorsements up to the aggregated or stacked limits of the same.
4.

Negligence, Other Torts and Contribution

W.Va. Code § 33-41-12
Civil Remedies
This statute establishes civil remedies for an insured against an insurer.
5.

Miscellaneous Statutes

W.Va. Code § 33-11-4(9)(h)
Payment of Settlement
No insurer shall perform, with such frequency as to indicate a general business practice,
attempting to settle a claim for less than the amount to which a reasonable man would have
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believed he was entitled based on advertising material accompanying or made part of an
application.
W. Va. Code § 33-29-5
Readable Language in Insurance Policies
This statute requires that every life, accident, and sickness insurance policy written in West
Virginia pass a readability test, and lists the criteria a policy must meet to be deemed “readable.”
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B.

WEST VIRGINIA STATUTES OF LIMITATIONS

Claim Type/Section

Statute Period

Libel, Slander, &
Defamation
W.Va. Code § 55-212(c)

One year for an action for libel, slander, and defamation.

Torts of Bad Faith
W.Va. Code § 55-212(c)

One year for an action for torts of bad faith.

Claim Type/Section

Statute Period

Assault and Battery
W.Va. Code § 55-212(b)

Two years for an action for assault and battery.

Bodily Injury due to
Negligence
W.Va. Code § 55-212(b)

Two years for an action founded on negligence.

Personal Property
Damage due to
Negligence
W.Va. Code § 55-2-12(a)

Two years for an action founded on negligence.

Wrongful Death
W.Va. Code § 55-7-6

Two years for an action for wrongful death.

Fraud
W.Va. Code § 55-2-12

Two years after the right has accrued.

Medical Malpractice
W.Va. Code § 55-7B-4

Two years from the date of the injury, or within two years of
the date when the injury is discovered or reasonably should
have been discovered, not to exceed ten years after the date of
injury.

Product Liability Claims
W.Va. Code § 55-2-12

Two years after the right has accrued.
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Claim Type/Section

Statute Period

Breach of Contract not in
Writing
W.Va. Code § 55-2-6

Five years for an action on a contract not founded on a written
instrument.
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Claim Type/Section

Statute Period

Breach of Contract in
Writing
W.Va. Code § 55-2-6

Ten years for an action on a contract founded on a written
instrument.

Minor’s Claims – Claims
of Insane Persons
W.Va. Code § 55-2-15

The limitation for any minor’s claims does not begin until his
becoming of full age. If an insane plaintiff is injured, the
limitation period does not begin until plaintiff is found sane,
not to exceed twenty years from when the right accrues.
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SIGNIFICANT WEST VIRGINIA COURT DECISIONS
1.

Supreme Court of Appeals Decisions
a.

Insurance Coverage Decisions

BPI, Inc. v. Nationwide Mut. Ins. Co., No. 14-0799 (W. Va. May 20, 2015)
http://www.courtswv.gov/supreme-court/docs/spring2015/14-0799.pdf
Case Law Stating Faulty Workmanship is an Occurrence Under Commercial General Liability
Retroactively Applies to Current Cases
Plaintiff built an access road for a client that collapsed within a year due to allegedly faulty
workmanship. Plaintiff sued the defendant, their insurer, claiming their liability for the allegedly
faulty workmanship was covered under the commercial general liability policy. After the lawsuit
was filed, another case held that defective workmanship causing injury or damage is an
occurrence under a commercial general liability policy. The court retroactively applied the
decision to the case at hand and held defendant liable for the damage.
Jennie Brooks, et al. v. City of Huntington, No. 13-1083 (W. Va. November 13, 2014)
http://www.courtswv.gov/supreme-court/docs/fall2014/13-1083.pdf
A Home Owner Can Recover Damages Exceeding Their Home’s Fair Market Value Before the
Damage Occurred
At trial, jury found the defendant’s negligence proximately caused flooding in the plaintiffs’
neighborhood and awarded damages exceeding the homes fair market value. The trial court
granted the defendant’s motion to reduce the awards for the cost to raise the foundations of
homes because the cost of repair exceeded the homes’ fair market value before the damage. The
Supreme Court of Appeals, modifying West Virginia law, held that when residential real
property is damaged, the owner can recover the reasonable cost of repairing the home even when
the costs exceed the homes’ fair market value, as well as any related expenses arising from “the
injury, annoyance, inconvenience, and aggravation, and loss of use during repair period.” The
Supreme Court found that the trial court erred in allowing the reduction of the cost to elevate the
foundations of the homes and remanded the case.
State of West Virginia, et rel., Nationwide Mutual Insurance Company v. The Honorable Ronald
E. Wilson, No. 15-0424 (W. Va. October 7, 2015)
http://www.courtswv.gov/supreme-court/docs/fall2015/15-0424.pdf
Alleged Claims Must be Reasonably Susceptible to Suggesting Coverage by a Commercial General
Liability Policy For The Insurer to Have a Duty to Provide Coverage, Defend, or Indemnify a
Covered Person
Plaintiffs filed suit against their contractor for various tort claims including defective
workmanship. The contractor held a commercial general liability policy. The insurer claimed
the policy did not apply to the claims raised in the lawsuit and requested declaratory relief. The
lower court denied the declaratory relief and noted that defective workmanship is an
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“occurrence” and “not foreign to the risks insured against,” further stating the insurer had a duty
to defend the contractor. The insurer petitioned The Supreme Court of Appeals for a write of
prohibition. The Court found that only two of the nine counts alleged in plaintiff’s complaint
triggered coverage under the commercial general liability policy, and those two counts were
precluded by clear and unambiguous exclusions. Because no claims were reasonably susceptible
to suggesting coverage by the policy, the insurer had no duty to provide coverage, defend, or
indemnify the contractor.
b.

Premises Liability Decision

Ragonese v. Racing Corp. of W. Va. d/b/a Mardi Gras Casino and Resort, No. 14-0258 (W. Va.
February 12, 2015)
http://www.courtswv.gov/supreme-court/docs/spring2015/14-0258.pdf
Trespasser Status
Plaintiff sued after injuring his leg when he slipped into a retaining wall on a hillside at
defendant’s business. The trial court found plaintiff was an invitee to defendant’s business, but
became a trespasser when he walked on the hill because he exceeded the scope of his invitation.
The Supreme Court of Appeals found issues of disputed fact for a jury to decide and reversed the
trial court’s ruling.
c.

Other Significant Decisions

Erica Louise Barrett, et al. v. Angela R. Retton, et al., No. 14-0047 (W. Va. November 21, 2014)
http://www.courtswv.gov/supreme-court/memo-decisions/fall2014/14-0047memo.pdf
An Award for Future Medical Damages Does Not Amount to Abuse of the Lower Court’s
Discretion
Plaintiff sued defendant after unsuccessfully negotiating with defendant’s motor vehicle insurer.
Defendant rear-ended plaintiff while plaintiff’s car was stopped. The trial court awarded
plaintiffs damages, including damages for future medical expenses. Defendant appealed, alleging
the circuit court abused its discretion on several counts and requested a reduction of the future
medical expenses. The appellate court affirmed and found the award for future medical expenses
was not an abuse of the courts discretion.
Modular Building Consultants of West Virginia, Inc., et al. v. Poerio, Inc., No. 14-0158 (W. Va.
May 21, 2015)
http://www.courtswv.gov/supreme-court/docs/spring2015/14-0158.pdf
A Contribution Claim Against a Defendant is Preserved Despite Settling With an Injured Party
Plaintiff’s employee left his truck sticking out into the road while removing defendant’s storage
unit and another motorist hit the truck, sustaining injuries. The injured motorist filed suit against
plaintiff, and plaintiff in turn filed against defendant because the contract between the parties
stated the defendant was to provide clear access to the storage containers, which plaintiff alleged
defendant failed to do. When plaintiff settled with the injured motorist, the court held a
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contribution claim against defendant was preserved because any other rule would discourage
similarly situated parties wanting to preserve a contribution claim from settling cases. The court
allowed all three parties to be listed on the jury’s verdict form to apportion damages in order to
determine the total damages sustained by the injured.
Tug Valley Pharmacy, et al. v. All Plaintiffs below in Mingo County, No. 14-0144
http://www.courtswv.gov/supreme-court/docs/spring2015/14-0144.pdf
An Individual’s Wrongful or Immoral Act Does Not Necessarily Serve as a Bar to Recovery
Without Being Properly Assessed With Comparative Fault Principles
Plaintiffs filed eight separate suits against defendants, alleging that they and others negligently
prescribed and dispensed controlled substances causing plaintiff’s to become addicted to and
abuse controlled substances. Plaintiffs admitted to the criminal abuse of narcotics and the
defendants asserted that plaintiffs were barred from recovery as a matter of law because the
wrongful conduct by the plaintiffs caused or attributed to the injuries. The circuit court ordered
that the actions were not barred. The Supreme Court held that the jury must consider the nature,
cause and extent of the alleged immoral and criminal actions for purposes of comparative fault
and that immoral or wrongful conduct does not serve as a common law bar to recovery.

2.

Federal Court Decision

Baker v. HM Health Insurance Co., No. 15-0104 (W. Va. Oct. 20, 2015)
http://cases.justia.com/federal/district-courts/westvirginia/wvndce/5:2015cv00104/37080/27/0.pdf?ts=1445441372
Preemption of Claims Under The Medicare Act
Defendant insurer(s) argued plaintiffs tort claims were preempted because the sole avenue for
judicial review for all claims arising under the Medicare Act is through the exhaustion of
administrative remedies available under 42 U.S.C. § 405(g). The court found that, because the
plaintiff did not contest the insurer’s right to reimbursement but instead centered around the
tortious activities following collection, plaintiff’s claims did not “arise under” the Medicare Act
and were therefore not preempted.
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State Departments of Insurance
Contact Information

Ohio Department of Insurance
50 W. Town Street
Third Floor - Suite 300
Columbus, Ohio 43215
(800) 686-1526
http://www.insurance.ohio.gov

Michigan Department of Insurance
and Financial Services
611 W Ottawa Street
3rd Floor
Lansing, Michigan 48933-1070
(877) 999-6442
http://www.michigan.gov/difs

Kentucky Department of Insurance
215 West Main Street
Frankfort, Kentucky 40601
(800) 595-6053
http://insurance.ky.gov/

Florida Office of Insurance Regulation
200 East Gaines Street
Tallahassee, Florida 32399
(850) 413-3140
http://www.floir.com

Indiana Department of Insurance
311 West Washington Street
Suite 103
Indianapolis, Indiana 46204
(317) 232-2385
http://www.in.gov/idoi/

West Virginia Offices
of the Insurance Commissioner
1124 Smith Street
Charleston, West Virginia 25301
(888) 879-9842
http://www.wvinsurance.gov/
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WHY WAIT UNTIL 2017 FOR YOUR NEXT
LAW SUMMARY UPDATE?

WWW.SMITHROLFES.COM

PROVIDES ESSENTIAL INFORMATION REGARDING
INSURANCE LAW
 LAW LIBRARY: Updated articles, publications and resources.
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 LAW LINKS: Access helpful federal and state law information.
 AND MANY OTHER HELPFUL FEATURES!
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When You Need
a Safe Landing in the Storm

You may have the best auto defense attorney on your approved list, but can
they handle a first-party property theft claim, EUO, or fire loss?
Today’s world of bad faith litigation requires counsel who
understand every letter, email and EUO question may be used as evidence
your company failed to conduct a fair and thorough investigation.
Select counsel with a proven track record and history of more than 25
years of service to the insurance industry handling insurance fraud
investigations and bad faith defense.

1-800-496-9699
WWW.SMITHROLFES.COM
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