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Dear Insurance Professional:
“Exit” can mean differing things. While it often denotes leaving somewhere we have been,
each time we pass through an “exit” we also enter new realms and surroundings.
2017 marks my exit from both the active practice of insurance law and the Firm I founded in
1989 as a sole practitioner. You have blessed me with the opportunity to fulfill my childhood dream
of practicing law and for that I am forever grateful. Equally, it is time for me to move on to new
adventures and exit this “stage” so others may experience the spotlight I have enjoyed. I have no
intention of “exiting” to the typical retirement, and I look forward to new opportunities, adventures
and experiences. I hope those will include many of you.
There is, however, another “exit” I am equally passionate about. After handling insurance
lawsuits matters for more than three decades, it is clear we are managing litigation in an antiquated
fashion. We continue to act as if every case is going to a mythical jury trial. In reality, less than 2%
of all civil litigation sees the first day of trial. No other business operates based on a 98%
improbability of something occurring! The time has come for us to “exit” our old ways and find a
new way to manage litigation efficiently. Exit Strategy Litigation Management should become the
hallmark for how insurers manage litigation for decades to come.
An “exit” means we must leave something behind, and my hope is through the collective
efforts of those who have surrounded and helped me and our Firm for decades, I leave our profession
better and stronger, and insurers with a stronger litigation management strategy for the future. My
goal has always been to leave things better for having walked this path. Thank you for walking with
me.
My best wishes and gratitude will always be with each of you. God bless.
Sincerely yours,

Matthew J. Smith
Of Counsel to the Firm
Future Contact Information:
Matthew J. Smith, Esq.
Insurance Law Services, Inc.
msmith@inslawservices.com
(513) 615-4597

TABLE OF CONTENTS
I.

EXIT STRATEGY LITIGATION MANAGEMENT: HOW TO WIN CASES AND REDUCE
COSTS IN 2017 AND BEYOND ..................................................................................................................1

II.

STATUTES OF LIMITATIONS TABLE – STATE BY STATE COMPARISON.................................4

III.

THE STATE OF OHIO ................................................................................................................................5
A. FREQUENTLY CITED OHIO STATUTES .......................................................................................................5
1. General Considerations in Insurance Claims Management...............................................................5
2. Clarification of Facts and Legal Duties.............................................................................................6
3. Uninsured Motorist Coverage ...........................................................................................................6
4. Statutory Subrogation Rights ............................................................................................................7
5. Liability and Damages Considerations .............................................................................................8
6. Insurance Fraud ............................................................................................................................... 12
B. OHIO STATUTES OF LIMITATIONS ........................................................................................................... 15
C. SIGNIFICANT OHIO COURT DECISIONS .................................................................................................... 18
1. Supreme Court Decisions ................................................................................................................ 18
a.
b.
c.
d.

2.

Insurance Coverage Decision .................................................................................................................. 18
Premises Liability Decisions ................................................................................................................... 18
Governmental Immunity Decisions ......................................................................................................... 19
Other Significant Decisions..................................................................................................................... 20

Appellate Court Decisions .............................................................................................................. 21
a.
b.
c.
d.
e.
f.

Insurance Coverage Decisions ................................................................................................................ 21
UM/UIM Decisions ................................................................................................................................. 23
Employment Decisions............................................................................................................................ 24
Premises Liability Decisions ................................................................................................................... 25
Governmental Immunity Decisions ......................................................................................................... 26
Other Significant Decisions..................................................................................................................... 27

3. Federal Court Decision ................................................................................................................... 28
D. SIGNIFICANT CASES PENDING BEFORE THE OHIO SUPREME COURT ....................................................... 28
IV.

THE COMMONWEALTH OF KENTUCKY .......................................................................................... 30
A. FREQUENTLY CITED KENTUCKY STATUTES ............................................................................................ 30
1. Automobile Insurance ..................................................................................................................... 30
2. Negligence, Other Torts and Contribution ...................................................................................... 31
3. Insurance Fraud ............................................................................................................................... 33
4. Miscellaneous Statutes .................................................................................................................... 35
B. KENTUCKY STATUTES OF LIMITATIONS .................................................................................................. 38
C. SIGNIFICANT KENTUCKY COURT DECISIONS .......................................................................................... 42
1. Supreme Court Decisions ................................................................................................................ 42
a.
b.
c.
d.

2.

Insurance Coverage Decisions ................................................................................................................ 42
Employment Decision ............................................................................................................................. 43
Governmental Immunity Decision .......................................................................................................... 43
Other Significant Decision ...................................................................................................................... 44

Appellate Court Decisions .............................................................................................................. 44
a.
b.
c.
d.
e.
f.

Insurance Coverage Decisions ................................................................................................................ 44
UM/UIM Decisions ................................................................................................................................. 47
Employment Decisions............................................................................................................................ 50
Premises Liability Decisions ................................................................................................................... 51
Governmental Immunity Decisions ......................................................................................................... 53
Other Significant Decisions..................................................................................................................... 54

3. Federal Court Decision ................................................................................................................... 55
D. SIGNIFICANT CASE PENDING BEFORE THE KENTUCKY SUPREME COURT ............................................... 56
V.

THE STATE OF INDIANA ....................................................................................................................... 57
A. FREQUENTLY CITED INDIANA STATUTES ................................................................................................ 57
1. Automobile Insurance ..................................................................................................................... 57
2. Negligence, Other Torts and Contribution ...................................................................................... 57
3. Subrogation ..................................................................................................................................... 61
4. Insurance Fraud ............................................................................................................................... 62

i

5. Miscellaneous Statutes .................................................................................................................... 64
B. INDIANA STATUTES OF LIMITATIONS ...................................................................................................... 66
C. SIGNIFICANT INDIANA COURT DECISIONS .............................................................................................. 67
1. Supreme Court Decisions ................................................................................................................ 67
a.
b.

2.

Appellate Court Decisions .............................................................................................................. 69
a.
b.
c.
d.

3.

Insurance Coverage Decisions ................................................................................................................ 67
Other Significant Decisions..................................................................................................................... 67
Insurance Coverage Decisions ................................................................................................................ 69
UM/UIM Decisions ................................................................................................................................. 70
Employment Decisions............................................................................................................................ 71
Other Significant Decisions..................................................................................................................... 72

Federal Court Decisions .................................................................................................................. 73
a.
b.

Insurance Coverage Decisions ................................................................................................................ 73
Other Decision ........................................................................................................................................ 76

D. SIGNIFICANT CASES PENDING BEFORE THE INDIANA SUPREME COURT .................................................. 77
VI.

THE STATE OF MICHIGAN ................................................................................................................... 78
A. FREQUENTLY CITED MICHIGAN STATUTES ............................................................................................. 78
1. General Considerations in Insurance Claims Management............................................................. 78
2. Automobile Insurance ..................................................................................................................... 82
3. General Liability Considerations .................................................................................................... 84
4. Miscellaneous Statutes .................................................................................................................... 86
B. MICHIGAN STATUTES OF LIMITATIONS ................................................................................................... 88
C. SIGNIFICANT MICHIGAN COURT DECISIONS ........................................................................................... 92
1. Supreme Court Decisions ................................................................................................................ 92
a.
b.
c.

2.

Government Immunity ............................................................................................................................ 92
No-Fault/PIP Decision ............................................................................................................................ 93
Other Significant Decision ...................................................................................................................... 93

Appellate Court Decisions .............................................................................................................. 94
a.
b.
c.
d.
e.
f.
g.

Insurance Coverage Decisions ................................................................................................................ 94
UM/UIM Decisions ................................................................................................................................. 96
No-Fault/PIP Decisions ........................................................................................................................... 97
Employment Decision ............................................................................................................................. 99
Premises Liability Decisions ................................................................................................................... 99
Governmental Immunity Decision ........................................................................................................ 101
Other Significant Decisions................................................................................................................... 101

3. Federal Court Decisions ................................................................................................................ 102
D. SIGNIFICANT CASE PENDING BEFORE THE MICHIGAN SUPREME COURT .............................................. 103
VII.

THE STATE OF FLORIDA .................................................................................................................... 104
A. FREQUENTLY CITED FLORIDA STATUTES ............................................................................................. 104
1. General Considerations in Insurance Claim Management ............................................................ 104
2. Insurance Fraud ............................................................................................................................. 107
3. Automobile Insurance ................................................................................................................... 108
4. Negligence, Other Torts and Contribution .................................................................................... 110
5. Miscellaneous Statutes .................................................................................................................. 110
B. FLORIDA STATUTES OF LIMITATIONS .................................................................................................... 111
C. SIGNIFICANT FLORIDA COURT DECISIONS ............................................................................................ 115
1. Supreme Court Decisions .............................................................................................................. 115
a.
b.

2.

Insurance Coverage Decisions .............................................................................................................. 115
UM/UIM Decision ................................................................................................................................ 116

Appellate Court Decisions ............................................................................................................ 117
a.
b.
c.

Insurance Coverage Decisions .............................................................................................................. 117
UM/UIM Decision ................................................................................................................................ 120
Other Significant Decisions................................................................................................................... 120

3. Federal Court Decisions ................................................................................................................ 123
D. SIGNIFICANT CASES PENDING BEFORE THE FLORIDA SUPREME COURT ............................................... 125
VIII.

THE STATE OF WEST VIRGINIA ....................................................................................................... 126
A. FREQUENTLY CITED WEST VIRGINIA STATUTES .................................................................................. 126
1. General Considerations in Insurance Claim Management ............................................................ 126
2. Insurance Fraud ............................................................................................................................. 127

ii

3. Automobile Insurance ................................................................................................................... 128
4. Negligence, Other Torts and Contribution .................................................................................... 128
5. Miscellaneous Statutes .................................................................................................................. 128
B. WEST VIRGINIA STATUTES OF LIMITATIONS ......................................................................................... 130
C. SIGNIFICANT WEST VIRGINIA COURT DECISIONS ................................................................................. 132
1. Supreme Court of Appeals Decisions ........................................................................................... 132
a.
b.
c.
d.

2.

Insurance Coverage Decisions .............................................................................................................. 132
UM/UIM Coverage ............................................................................................................................... 133
Premises Liability Decision ................................................................................................................... 134
Other Significant Decisions................................................................................................................... 134

Federal Court Decisions ................................................................................................................ 136

iii

I.

EXIT STRATEGY LITIGATION MANAGEMENT: HOW TO WIN CASES AND
REDUCE COSTS IN 2017 AND BEYOND

From the standpoint of litigation management, insurers share one overarching goal: to
minimize costs for the benefit of the shareholders and policyholders, while providing the highest
quality legal service available to insureds involved in civil litigation. This is not an easy goal to
achieve. We all recognize the litigation process is, by nature, contentious and cumbersome, and
subject to a myriad of procedural and substantive rules, not to mention the inherent uncertainty
with the rulings of judges and the verdicts of jurors. On both sides of the civil lawsuit battle, the
litigants and their attorneys are always subject to the effects of this process. Lawyers are dutybound to adhere to the “rules of the game.”
But for too long, litigators generally and insurers in particular have assumed this
adversarial litigation “process” was immutable, and impervious to change. We disagree, and see
a better way to reduce litigation costs while still winning cases.
Welcome to 2017, and Exit Strategy Litigation Management – a strategy designed to
meet the new challenges facing casualty insurers in this evolving world of insurance litigation.
What is an “Exit Strategy?”
“Exit Strategies” mean different things to different people, depending upon the context of
the endeavor and the roles of the participants in that endeavor. Some examples come to mind. In
sports, the “Exit Strategy” is generally pretty simple: win the game. Note the Exit Strategy is
different from the Game Plan Strategy, which is used to implement the Exit Strategy. In war, the
idea of an “Exit Strategy” takes on a completely different meaning. Sadly, an Exit Strategy may
not even exist at all, having the effect of unnecessarily increasing human and financial costs.
But what do Exit Strategies have to do with insurance defense litigation? Indeed, why
bother identifying an Exit Strategy at all if insurers and litigants are subject to the multitude of
rules and laws governing the civil litigation process? The answer is simple: exit strategies
improve the probabilities of successful outcomes for insureds and insurers, shorten the time to
“exit,” and reduce costs not just for insureds and insurers, but for everyone associated with the
litigation process.
The Army has an old saying: “A plan is a point from which to depart.” A skeptic might
ask, “Well, if you have a plan, why would you ever need to depart from it?” The short answer is:
things change. But altered circumstances do not negate the benefits of having the plan in the first
place! Just the opposite is true. The lack of a plan invites error and unnecessary expense. The
lack of a plan invites unfavorable outcomes. As in physics, “Nature abhors a vacuum.” The
same is true in the world of insurance defense litigation. Without a polestar illuminating the path
to the end of an often-tortured litigation process, unnecessary time and resources are too often
wasted. On the other hand, the existence of a plan enables the planner to identify both the
advantages and disadvantages of various routes leading to the ultimate goals of the enterprise.
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What is the goal of an Exit Strategy Litigation Management Plan?
The goal of “Exit Strategy” litigation management is: (1) Achieve the correct result on
each case; (2) Close the file more quickly; and (3) Do so in a more cost-efficient manner. Today,
most insurance-related civil litigation is resolved through mediation. Defense counsel often
conduct unnecessary and routine discovery, keep the file open often for several years, and then
claim a “success” when the case is mediated two years after suit was filed. If the correct Exit
Strategy is mediation, defense counsel should identify the limited discovery necessary for the
mediation, and promptly contact plaintiff’s counsel to select a mediator and get a date set. Cases
managed under the “Exit Strategy” plan can be closed within six to nine months, on average.
What are the benefits of having an Exit Strategy Litigation Management Plan?
The insurance defense attorney who can frame the legal and fact issues early in the case
controls the dialogue, and by extension, the litigation agenda. Development and implementation
of the Exit Strategy has real, and positive, effects upon the litigation process, thereby promoting
the strategic objectives for the client and the insurer.
A good defense attorney “prosecutes” the insured’s defense. Early identification and
implementation of the Exit Strategy is critical to that mission. And the key word here is “early.”
Developing an Exit Strategy “late in the game,” such as a month before trial, is useless. The Exit
Strategy should never be confused with, for example, the “Trial Strategy.” The primary goal of
the Exit Strategy is to shorten the lifespan of the litigation and avoid the uncertainties of trial,
thereby allowing the parties to retain control over the value of the lawsuit and trial-related costs.
So the litigation Exit Strategy needs to be implemented as soon as possible.
Our Firm works to provide the insurer with our Exit Strategy within two weeks from
receipt of the file. This is consistent with the concept of “prosecuting the defense” of our cases,
not waiting for the judicial game to “come to us.” The former approach is cost-effective, and
increases the chances of obtaining a favorable result for both the insurer and the insured. The
latter approach is a recipe for waste, inefficiency, and unfavorable outcomes.
In a sense, the “Exit Strategy” should actually be the key component of the “Entrance
Strategy” into the case. As Edward Lampert, CEO and Chairman of Sears Holding, astutely
observed, “The Entrance Strategy is actually more important than the Exit Strategy.” We agree.
What are the components of an Exit Strategy Litigation Management Plan?
Less than 2% of civil lawsuits go to trial. The remaining cases are resolved in one of the
following three ways:
•

Early settlement

•

Mediation/ADR

•

Dispositive Motion
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Effective litigation management requires panel counsel to identify within the first 14 days
of any case assignment the correct “Exit Strategy” for that file, the supporting rationale, and
identification of specific actions to be completed within the first 90 days to achieve or advance
the Exit Strategy. At the 90-day mark, the insurer is entitled to a Case Evaluation Report either
confirming the “Exit Strategy” or advising if a change is necessary. The 90-day Report also lays
out a clear strategy to achieve the “exit” by conducting only the discovery necessary to achieve
the exit (understanding contingent plans are always necessary), and setting forth a specific
timeline by which those deadlines will be completed and the exit achieved.
How is the success of the Exit Strategy Litigation Management Plan measured?
How do you measure success? Our Firm is committed to data metrics. For every file
managed under the “Exit Strategy” litigation management plan data is provided detailing:
•

Number days the file is open

•

Amount, if any, of indemnity paid on the file

•

Combined legal fees and expenses

Providing insurers with data metric analysis proves “Exit in Strategy” litigation
management generates improved results, while saving substantial litigation expense and cutting
the average file open time at least in half!
Conclusion
In an ever-competitive insurance environment, insurers and insureds need every
successful management tool available to them to increase the chances of success. Development
and implementation of the Exit Strategy Litigation Management Plan at the beginning of each
case reduces litigation costs, and dramatically improves the chances of successful mediations or
success on the merits. The “prosecution” of the insured’s defense, ultimately, reduces, rather
than increases, litigation costs.
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II.

STATUTES OF LIMITATIONS TABLE – STATE BY STATE COMPARISON

Claim Type

Ohio

Kentucky

Indiana

Michigan

Florida

West Virginia

Assault &
Battery

1 year
R.C.
§2305.111

1 year
K.R.S.
§413.140

2 years
I.C.
§34-11-2-4
(1)

2 years
M.C.L.A.
§600.5805
(2)–(4)

4 years
Fla. Stat.
§95.11(3)(o)

2 years
W. Va. Code
§55-2-12(b)

Bodily Injury
Due to
Negligence

2 years
R.C.
§2305.10

Auto Acc. – 2 yrs.
K.R.S.
§304.39-230

2 years
I.C.
§34-11-2-4 (1)

3 years
M.C.L.A.
§600.5805(10)

4 years
Fla. Stat.
§95.11(3)(a)

2 years
W.Va. Code
§55-2-12(b)

BI Claims/other
than auto accs.– 1 yr
K.R.S.
§413.140
Personal
Property
Damage Due to
Negligence

2 years
R.C.
§2305.10

2 years
K.R.S.
§413.125

2 years
I.C.
§34-11-2-4 (2)

3 years
M.C.L.A.
§600.5805(10)

4 years
Fla. Stat.
§95.11(3)(a)

2 years
W.Va. Code
§55-2-12(a)

Wrongful Death

2 years
R.C.
§2125.02

1 year (from appt.)
K.R.S.
§413.180

2 years
I.C.
§34-23-1-1

3 years
M.C.L.A.
§600.5805(10)

2 years
Fla. Stat.
§95.11(4)(d)

2 years
W.Va. Code
§55-7-6

Libel, Slander,
Defamation

1 year
R.C.
§2305.11

1 year
K.R.S.
§413.140

2 years
I.C.
§34-11-2-4

1 year
M.C.L.A.
§600.5805(9)

2 years
Fla. Stat.
§95.11(4)(g)

1 year
W.Va. Code
§55-2-12(c)

Bad Faith

4 years
R.C.
§2305.09(D)

5 years
K.R.S.
§413.120

2 years
I.C.
§34-11-2-4(2)

N/A

5 years
Fla. Stat.
§95.11(2)(b) (breach
of contract action)

1 year
W.Va. Code
§55-2-12(c)

Contract in
Writing

8 years
R.C.
§2305.06

15 years
K.R.S.
§413.090(2)

10 years
I.C.
§34-11-2-11

6 years
M.C.L.A.
§600.5807(8)

5 years
Fla. Stat.
§95.11(2)(b)

10 years
W.Va. Code
§55-2-6

Contract not in
Writing

6 years
R.C.
§2305.07

5 years
K.R.S.
§413.120(1)

6 years
I.C.
§34-11-2-7(1)

6 years
M.C.L.A.
§600.5807(8)

4 years
Fla. Stat.
§95.11(3)(k)

5 years
W.Va. Code
§55-2-6

Fraud

4 years
R.C.
§2305.01(C)

5 years
K.R.S.
§413.120(12)

6 years
I.C.
§34-11-2-7(4)

6 years
M.C.L.A.
§600.5813

4 years
Fla. Stat.
§95.11(3)(j)

2 years
W.Va. Code
§55-2-12
(common law
fraud)

Identity Fraud
5 years
R.C.
§2305.09(C)
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III.

THE STATE OF OHIO
A.

FREQUENTLY CITED OHIO STATUTES
1.

General Considerations in Insurance Claims Management

Ohio Administrative Code § 3901-1-54
Unfair Claims Practices
This provision is not a statute but is part of the state regulations governing insurers. It governs
unfair settlement practices in the handling of property and casualty claims. Numerous minimum
standards of conduct for claims representatives are set forth. It was substantially modified in
November 2004.
Although the code expressly provides violations of the code may result in disciplinary action
being taken by the Department of Insurance, violations do not lead to civil liability, even on firstparty claims.
R.C. § 2111.18
Settlement of Minor’s Claims
All settlements of personal injury claims of minors must be approved by the probate court of the
county where the minor resides.
Amended by 2009 Ohio SB 106 to change the amount of net settlement from $10,000.00 or less
to $25,000.00 or less after payment of fees and expenses. Additional language added includes:
“In the settlement, if the ward is a minor, the parent or parents of the minor may waive all claim
for damages on account of loss of service of the minor, and that claim may be included in the
settlement.”
R.C. § 3737.16
Release of, or Request For, Information Relating to Fire Loss by Insurance Company
Civil authorities investigating property fire losses (including the fire marshal, a fire department
chief, local law enforcement, or the county prosecutor) may request an insurance company
investigating a property fire loss to release any information in its possession concerning the loss.
R.C. § 4505.11
Salvage Titles
If it is economically impractical to repair a vehicle and the insurer has paid the owner an agreed
sum for the purchase of the vehicle, the insurer shall obtain the title and within thirty (30) days
obtain a salvage title.
If the owner retains possession of the vehicle, the insurer cannot pay the owner to settle the claim
until the owner first obtains a salvage title.
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R.C. § 4509.51
Automobile Minimum Liability Limits
The statute requires minimum automobile liability coverage limits (per accident) of: (1)
$25,000.00 for bodily injury or death of any one person in any accident; (2) $50,000.00 for
bodily injury to or death of two or more persons in any one accident; and (3) $25,000.00 for
injury to property of others in any one accident.
R.C. § 4509.53(D)
Motor Vehicle Insurance Policy Applications
The written application of insurance is part of a motor vehicle liability policy.
2.

Clarification of Facts and Legal Duties

R.C. § 2317.48
Action for Discovery
When information and facts surrounding a case are difficult to obtain, a person claiming to have
a cause of action, or a person against whom a cause of action has been filed, may bring an action
for discovery. A discovery action allows such party to explore the strengths of the complaint or
defense without subjecting the party to the potential penalties associated with frivolous lawsuits.
R.C. §§ 2721.01 et. seq.
Declaratory Judgment Actions
This chapter allows parties to file suit to have the court determine the validity of a contract
and/or the rights of the parties under the contract. This is the most effective tool for resolving
disputes on the availability or amount of insurance coverage available.
Effective September 24, 1999, a plaintiff who is not an insured under a policy cannot bring a
declaratory judgment action against a third party’s insurer to determine if coverage is available
for a claim until or unless a final judgment has been placed of record awarding the plaintiff
damages against the insured.
R.C. § 4123.01(A)(1)(c)
“Employee” Under Construction Contract
The statute sets out specific factors to determine whether a person is an “employee” under a
construction contract.
3.

Uninsured Motorist Coverage

R.C. § 3937.18
UM/UIM Coverage
(A) Effective October 31, 2001, an insurer no longer has a duty to offer UM/UIM coverage to
its insured with the sale of a policy. As a result, there will no longer be any requirement that
a rejection or reduction in coverage be in writing.
(A) UIM coverage is not excess coverage.
(G) Insurers may preclude both inter-family and intra-family stacking in their policies.
6

(H) On wrongful death claims, any claim for a single death is subject to the per person limit on
coverage.
(H) An insured has a three-year statute of limitations to assert a UM/UIM claim, assuming they
did not destroy the insurer’s right of subrogation.
(K) A vehicle available for the regular use of the insured, a family member, or a fellow
household member can be deemed an uninsured vehicle.
(L) These requirements only apply to policies meeting the financial responsibility requirements
or to umbrella policies.
R.C. § 3937.44
Per Person Limits
For both liability and UM/UIM coverages, only the per person limit is available for recovery for
each person suffering a bodily injury or for each decedent.
4.

Statutory Subrogation Rights

R.C. § 2744.05
Immunity of Political Subdivisions to Subrogation Claims
Political subdivisions are immune to any subrogation claim brought by an insurer.
R.C. § 3937.18(E)
UM/UIM Claims
In the event of payment to an insured for an uninsured/underinsured motorist claim, the insurer
making such payment is entitled to the proceeds of any settlement or judgment resulting from the
exercise of the insured’s rights against a legally liable party. This right is limited by relevant
insolvency proceedings.
R.C. § 3937.21
Subrogation
If an insurance company pays to, or on behalf of, its insured any amount later determined to be
due from another insurer, it shall be subrogated to all rights of the insured against such insurer.
R.C. § 4123.93
Workers’ Compensation Subrogation Rights
This statute became effective April 9, 2003, and therefore applies only to injuries occurring on or
after that date. It restores subrogation rights of the Ohio Bureau of Workers’ Compensation and
self-insured employers. For claims where the injury occurred prior to April 9, 2003, there is no
right of subrogation.
Employees now must notify the lienholder if there is a third-party who is responsible for their
injuries so that there is a reasonable opportunity to assert their subrogation rights. Responsible
parties include UM/UIM insurers.
If an employee is not made whole, then the statute prescribes a formula for pro-rata distribution
of any recovery between the employee and lienholder.
7

If there is the potential for future payments by the lienholder, a portion of the recovery is to be
put in an interest-bearing trust account to protect any future lien.
5.

Liability and Damages Considerations

R.C. § 1533.181
Immunity – Recreational User Claims
The statute provides where a premises owner may be immune from claims by a recreational user
of the premises.
R.C. § 2125.01 et. seq.
Wrongful Death Actions
A wrongful death action can only be brought by the executor or administrator of the decedent’s
estate.
The decedent’s surviving spouse, parents, and children are rebuttably presumed to have been
damaged by the death.
All other family members must prove their entitlement to damages.
R.C. § 2305.402
Pending Changes to Trespass Liability Statute
Pending 2012 Ohio Senate Bill 202 would specify the responsibility of a possessor of real
property to a trespasser and the circumstances in which the possessor may be liable in a tort
action for the death or injury of a trespasser. The amendment seeks to clarify that it is the intent
of the General Assembly to declare that the American Law Institute's finalized "Restatement
Third of Torts: Liability for Physical and Emotional Harm" does not constitute the public policy
of the state of Ohio. If passed, Senate Bill 202 would codify the longstanding common law rule
that a land possessor owes no duty of care to a trespasser except to refrain from willful, wanton,
or reckless conduct that is likely to injure the trespasser. This change would also keep in place
Ohio’s current exceptions to this rule where a land possessor owes a trespasser a duty of
reasonable care.
R.C. § 2307.22
Allocation of Damages
This statute only applies to claims where the injury occurred on or after April 8, 2003. If there
are multiple defendants at fault, any defendant who is more than fifty percent at fault is subject to
joint and several liability for the plaintiff’s economic damages. All other at-fault defendants are
liable only to the proportionate extent of their liability. All at-fault defendants are only
proportionally liable for non-economic damages.
If there are multiple defendants at fault, and no one defendant is more than fifty percent at fault,
then the at-fault defendants are liable only to the proportionate extent of their liability for both
economic and non-economic damages. The only exception exists for intentional tortfeasors, who
are still subject to joint and several liability for economic damages.
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R.C. § 2307.25
Right of Contribution
This statute only applies to claims where the injury occurred on or after April 8, 2003. A right of
contribution will exist only if two or more tortfeasors are subject to joint and several liability.
R.C. § 2307.28
Set-offs for Damages
This statute only applies to claims where the injury occurred on or after April 8, 2003. A nonsettling defendant is entitled to a set-off from any award of damages from what a plaintiff has
already recovered from any settling party. This right exists even if the settling party is not found
to be liable. This overrules Fildelholtz v. Peller, (1998), 81 Ohio St. 3d 197, which required a
finding the settling party was liable before a set-off could be imposed.
R.C. § 2307.32
Enforcement of Contribution
This statute only applies to claims where the injury occurred prior to April 8, 2003. If the injury
occurred on or after that date, R.C. § 2307.25 is applicable instead.
A party has one year from the date of judgment against it to seek contribution from joint
tortfeasors.
If the party settles a claim without a judgment, that party has one year from the date of settlement
in which to seek contribution.
A party who enters into a good faith settlement with a plaintiff or claimant for only a portion of
the plaintiff’s damages is immune to claims for contribution from other tortfeasors. The release
of claims bars any contribution claims of joint tortfeasors made either before or after the date of
settlement.
R.C. § 2307.711
Comparative Fault in Product Liability Actions
Assumption of risk is a defense in product liability claims. Depending upon the nature of the
assumption of risk, it can be an absolute bar to a plaintiff’s recovery, without any comparative
fault analysis, or serves as a proportionate basis for reducing damages and liability. This statute
took effect in April 2005.
R.C. § 2315.18
Caps on Compensatory Damages
There are no caps on economic damages. There are no caps on non-economic damages for
“catastrophic” injuries, which are defined as “permanent and substantial physical deformity, loss
of use of a limb, or loss of a bodily organ system, or permanent physical functional injury that
permanently prevents the injured person from being able to independently care for and perform
life-sustaining activities.” With respect to “non-catastrophic” injuries, non-economic damages
are capped at the greater of $250,000.00 or three (3) times the amount of economic damages,
with an absolute maximum of $350,000.00 per plaintiff or $500,000.00 per occurrence. Thus, if
an individual plaintiff incurs more than $83,333.00 in economic loss damages, the cap for noneconomic damages increases from $250,000.00 to $350,000.00.
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R.C. § 2315.19
Comparative Fault
A plaintiff’s recovery is reduced in proportion to their percentage of comparative fault. If a
plaintiff is 51% or more at fault, they are barred from recovery.
For injuries occurring prior to April 8, 2003, there is joint and several liability among joint
tortfeasors for economic damages. For non-economic damages there is only several liability
among joint tortfeasors. If the injury occurred on or after April 8, 2003, R.C. § 2307.22 is
applicable instead.
R.C. § 2315.20
Collateral Benefits
A defendant in a tort action may introduce evidence of certain collateral benefits for the plaintiff,
with stated exceptions. One such exception is if the source of collateral benefits has a federal,
contractual or statutory right of subrogation.
R.C. § 2315.21
Punitive or Exemplary Damages
Effective April, 2005, a defendant now has an absolute right to bifurcate a trial on a punitive
damage claim.
Punitive damages are capped at one to two times the amount of any compensatory damage
award. In the case of a small employer or private individual, punitive damages are capped at two
times the amount of damages or ten percent of their net worth.
R.C. § 2317.02
Waiver of Physician-Patient Privilege
By filing a tort action, a plaintiff waives any physician-patient privilege and the defendant is
entitled to obtain the entirety of the plaintiff’s medical records.
R.C. § 2323.44
Rights of Subrogee
Notwithstanding any contractual or statutory provision to the contrary, the rights of a subrogee
asserting a subrogation claim against a third party will be diminished in the same manner as the
injured party’s interests are diminished. Either party may file a suit under Chapter 2721 to
resolve any disputes that may arise from the distribution of the recovery in the tort action.
R.C. § 2745.01
Workplace Substantial Certainty Torts
This statute took effect April 7, 2005. It reflects the latest legislative effort to codify workplace
substantial certainty torts. An employee making such a claim must now either prove the
employer intended to injure them or that the employer acted with the belief that injury was
substantially certain to occur. Substantial certainty is considered a deliberate intent to cause
injury, disease, or death. The statute goes on to provide that the deliberate removal of a safety
guard or any misrepresentation of a toxic or hazardous substance creates a rebuttable
presumption of an intent to injure.
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R.C. § 3109.09 and § 3109.10
Parental Liability
Liability of the parents is limited to $10,000.00 where their child willfully damages property or
commits a theft offense (R.C. § 3109.09) and where their child has assaulted someone (R.C. §
3109.10).
R.C. § 3929.06
Insurance Money Applied to Judgment
Once a final judgment is entered in favor of a plaintiff against a person insured against such
liability, after thirty (30) days the judgment creditor may file a supplemental complaint directly
against the insurer to pay the amount of the unpaid judgment against the insured.
R.C. § 3929.25
Extent of Liability Under Policy (Valued Policy Statute)
The valued policy statute applies to any structure insured against loss by fire or lightning. In case
of a total loss the insurer shall pay the amount of the policy; however, if the policy requires
actual repair or replacement of the structure, then the amount paid shall be as prescribed by the
policy.
R.C. § 3929.86
Fire Loss Claim – Payment of Property Taxes
Where fire damage to a structure exceeds $5,000.00, the statute sets forth procedures for
payment of delinquent property taxes from the insurance proceeds.
R.C. § 3937.182
No Insurance for Punitive Damages
Motor vehicle policies cannot insure against punitive damages.
R.C. § 4123.741
Fellow Employee Tort Immunity
An employee may not bring suit against an employer or fellow employee for injuries sustained as
a result of the negligence of the employer or fellow employee.
The injury must have occurred within the scope and course of employment and be compensable
under Workers’ Compensation laws.
The statutory immunity does not apply to intentional torts.
R.C. § 4319.18
Liquor Liability Claims
This statute limits the scope of claims against a tavern due to actions of an intoxicated person
resulting in injury to a third party.
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R.C. § 4513.263
Seatbelt Defense
This statute became effective April 2005. A defendant may now interject evidence the plaintiff
failed to wear a seatbelt. This evidence is not admissible for the purposes of establishing liability
but can be utilized to establish a plaintiff’s injuries would not have occurred or not have been as
severe, had a seatbelt been worn.
6.

Insurance Fraud

R.C. § 2913.47(B)(1)
Presenting Fraudulent Claims
A person commits insurance fraud if, while acting with purpose to defraud or knowing the
person is facilitating a fraud, the person presents or causes to be presented any written or oral
statement that is part or in support of an application for insurance or a claim for a benefit under a
policy of insurance, knowing the statement, in whole or in part, is false or deceptive.
R.C. § 2913.47(B)(2)
Fraud in the Application or Claim for Insurance
It is illegal to assist, aid, abet, solicit, procure, or conspire with another to prepare or make any
written or oral statement intended to be presented to an insurer as part or in support of an
application for insurance or a claim for a benefit under a policy of insurance, knowing the
statement, in whole or in part, is false or deceptive.
R.C. § 2913.47(C)
Penalties
First Degree Misdemeanor—Fraudulent claims in an amount less than $500.00.
Fifth Degree Felony—Fraudulent claims between $500.00 and $4,999.99.
Fourth Degree Felony—Fraudulent claims between $5,000.00 and $99,999.99.
Third Degree Felony—Fraudulent claims of $100,000.00 or more.
R.C. § 3904.01(T) and § 3904.03
Pretext Interviews
A “pretext interview,” as defined in R.C. § 3904.01(T), is an interview whereby a person, in an
attempt to obtain information about a natural person, performs one or more of the following:
(1)

Pretends to be someone else;

(2)

Pretends to represent another entity;

(3)

Misrepresents the true purpose of the interview; and/or

(4)

Refuses to identify himself/herself.

An insurer is generally prohibited from using pretext interviews to obtain information in
connection with an insurance transaction; however, a pretext interview may be undertaken to
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obtain information for the purpose of investigating suspected criminal activity, fraud, material
misrepresentation, or a material non-disclosure in connection with an insurance claim.
R.C. § 3904.13
Disclosure of Personal or Privileged Information by an Insurance Carrier
An insurer is prohibited from disclosing any personal or privileged information about an
individual collected or received in connection with an insurance transaction, unless the
disclosure is necessary for detecting or preventing criminal activity, fraud, material
misrepresentation, or a material non-disclosure in connection with an insurance action.
Disclosed information must be limited to that which is reasonably necessary to detect or prevent
criminal activity, fraud, material misrepresentation, or a material non-disclosure in connection
with insurance transactions.
When the above conditions are met, disclosure may be made to law enforcement or other
governmental agencies to protect the interest of the insurer in preventing and/or prosecuting
fraudulent claims or if the insurer reasonably believes illegal activities have already been
conducted by the individual.
R.C. § 3911.06
False Answer in Application for Insurance
An insurer is prohibited from denying recovery under a policy of insurance on the basis the
applicant gave false answers in his application, unless it is proved the answer was willfully false,
fraudulently made, material, and induced the company to issue the policy.
The agent or insurance company must have no prior knowledge of the application’s falsity or
fraudulent nature prior to issuing the policy of insurance.
R.C. § 3929.87
Time for Determination in Arson Investigation
The Fire Marshall has ninety (90) days after a fire loss in excess of $5,000.00 to determine
whether the loss was caused by arson.
R.C. § 3937.42 and § 3937.99
Exchange of Information With Law Enforcement and Prosecuting Agencies
An insurer has a legal obligation to notify law enforcement authorities when it has reason to
suspect its insured has submitted a fraudulent motor vehicle claim.
Failure to notify the proper authorities constitutes a fourth degree misdemeanor.
R.C. § 3999.21
Insurance Fraud Warnings
All application and claim forms issued by an insurer must contain the following warning: Any
person who, with intent to defraud or knowing he is facilitating a fraud against an insurer,
submits an application or files a claim containing a false or deceptive statement is guilty of
insurance fraud.
Failure to include the warning is not a valid defense for insurance fraud.
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R.C. § 3999.31
Immunity for Providing or Receiving Information Relating to Suspected Fraudulent Insurance Acts
No person is subject to liability for libel or slander by furnishing information to the
Superintendent of Insurance relating to suspected fraudulent insurance acts. This immunity
extends to any such information provided to any law enforcement official and any other person
involved in the detection or prevention of fraudulent insurance acts.
R.C. § 3999.41
Anti-Fraud Programs
Every insurer is now required to adopt a written anti-fraud program. This program must include
procedures for detecting insurance fraud.
Additionally, this program is to identify the person(s) responsible for the anti-fraud program.
Those not yet engaged in the business of insurance must submit a written plan within ninety (90)
days after beginning to engage in the business of selling insurance.
R.C. § 3999.42
Notice to Department of Insurance of Suspected Fraud
Requires an insurer to notify the Ohio Department of Insurance whenever it suspects insurance
fraud (as established in the Theft Fraud Law under R.C. § 3917.47) involving a claim of
$1,000.00 or more.

14

B.

OHIO STATUTES OF LIMITATIONS

Claim Type/Section

Statute Period

Assault and Battery
R.C. § 2305.111

One year from the date of assault or battery. If the identity of the
person committing the assault or battery is unknown, the statute
of limitations begins on the date plaintiff either learns the identity
of the person or should have learned the identity of the person,
whichever comes first.

Medical Malpractice
R.C. § 2305.113

One year from the date of the malpractice incident. If the act of
medical malpractice is not discoverable within one year, the
plaintiff has one year from the date plaintiff knew or should have
known of the malpractice, not to exceed four years from the date
of malpractice.

Libel, Slander,
Defamation
R.C. § 2305.11

One year from the publication of the defamatory act.

Claim Type/Section

Statute Period

Bodily Injury Due to
Negligence
R.C. § 2305.10

Two years from the date of incident.

Wrongful Death
R.C. § 2125.02

Two years from the date of death.

Personal Property
Damage Due to
Negligence
R.C. § 2305.10

Two years from the date of incident.

Product Liability
Claims
R.C. § 2305.10

Two years from the date of injury.
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Claim Type/Section

Statute Period

UM/UIM Claims
R.C. § 3937.18

Three years from the date of the accident. If the wrongdoer’s
insurer becomes insolvent, then the plaintiff has one year from
the date of insolvency to make the UM/UIM claim, even if it is
more than three years after the accident.
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Claim Type/Section

Statute Period

Intentional Infliction of
Emotional Distress
R.C. § 2305.09

Four years from the date of incident.

F
O
U
R

Damage to Real Estate
R.C. § 2305.09

Four years from the date the damage occurred.

Fraud
R.C. § 2305.09

Four years from the alleged act of fraud.

Y
E
A
R
S

Breach of Covenant to
Provide Adequate
Insurance
R.C. § 2305.09

Four years from the date inadequate insurance is discovered.

Tort of Bad Faith
R.C. § 2305.09

Four years from the alleged act of bad faith.

Torts, Rights not
Otherwise Enumerated
R.C. § 2305.09

Four years after the cause thereof accrued.
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Claim Type/Section

Statute Period

Appeals
R.C. § 2305.10

Unless otherwise provided by law, 30 days after the entry of the
judgment or appealable order, whichever comes last. In a civil
case, 30 days after service of notice of judgment and its entry.

Statutorily Created
Actions
R.C. § 2305.07

A liability created by statute, other than forfeiture or penalty,
must be brought within six years of the date the claim arose.

Breach of Contracts
Not in Writing
R.C. § 2305.07

Six years from the date plaintiff’s claim first arose.

Breach of Contracts in
Writing
R.C. § 2305.06

Amended by 2012 Ohio Senate Bill 224 to reduce the statute of
limitations period for actions based upon a breach of a written
contract to eight (8) years. The new law shortens the period
within which a lawsuit may be brought for breach of contract
actions accruing both before and after the effective date of
September 28, 2012. For claims that accrued prior to September
28, 2012, the limitations period is the earlier of: eight years from
September 28, 2012; or the expiration of the limitations period in
effect prior to the enacted of 2012 SB 224, which is 15 years from
the date of the breach.

Minor’s Claims Claims of Incompetent
Persons
R.C. § 2305.16

The limitation period for any minor’s claim does not begin until
the minor reaches age 18. If a plaintiff is incompetent when
injured, the limitation period does not begin until plaintiff is
found competent.
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SIGNIFICANT OHIO COURT DECISIONS
1.

Supreme Court Decisions
a.

Insurance Coverage Decision

World Harvest v. Grange Mutual Casualty Co., Slip Opinion 2016-Ohio-2913
http://www.supremecourt.ohio.gov/rod/docs/pdf/0/2016/2016-Ohio-2913.pdf
A Policy Excluding Coverage for Damages Arising from an Employee’s Abuse of Child at Insured’s
Daycare Applies, Also Excludes Coverage for Liability Arising From the Same Conduct Against the
Insured Employer Asserted on a Vicarious Liability Basis
Plaintiff employer/insured brought suit against defendant, insurance company, when it refused to
indemnify the insured for an award of damages in favor of the parents of a child in the insured’s
care, on the basis of an “Abuse or Molestation Exclusion.” Both the trial court and appellate
court rule in favor of the insured and held that the abuse exclusion did not apply. The Supreme
Court reversed, holding the abuse exclusion does not limit the exclusion to claims for bodily
injury arising from direct liability claims against the employee only. Rather, the exclusion also
excluded against the employer for secondary or vicarious liability for the same conduct.
b.

Premises Liability Decisions

Carter v. Reese, Slip Opinion 2016-Ohio-5569
http://www.supremecourt.ohio.gov/rod/docs/pdf/0/2016/2016-Ohio-5569.pdf
The “Good Samaritan” Statute Applies to Any Person Who Administers Emergency Care at the
Scene of an Emergency, Not Just Health Care Professionals, and “Administering Emergency Care”
Means Giving Medical and Nonmedical Care
Plaintiff filed action seeking money damages for serious leg injuries resulting in amputation
when plaintiff was trapped between his truck and a loading dock. Defendant tried to help free
the plaintiff by attempting to move the truck forward, and the truck became stuck in neutral,
rolled backward into the trapped plaintiff, crushing his leg. The trial court granted the
defendant’s motion for summary judgment, which argued he was protected under Ohio Good
Samaritan statute R.C. 2305.23 for any injuries resulting from his efforts to assist the plaintiff,
and the appellate court affirmed the dismissal of the lawsuit. The Supreme Court found R.C.
2305.23 “applies to any person who administers emergency care at scene of emergency, not just
health care professionals - “[a]dministering emergency care” means giving medical and
nonmedical care.” This decision significantly expands the Good Samaritan limitation on liability
in Ohio.
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Combs v. Ohio Dept. of Natural Resources, Div. of Parks & Recreation, 146 Ohio St.3d 271,
2016-Ohio-1565
http://www.supremecourt.ohio.gov/rod/docs/pdf/0/2016/2016-Ohio-1565.pdf
An Injury to a Recreational User from a Rock Thrown by a Mower is Not an Injury Caused by
Defect in the Premises
Plaintiff was at a State Park when he was struck by a rock thrown from a mower operated by an
Ohio Department of Natural Resources employee. Plaintiff sued for negligent operation of the
mower, and the trial court dismissed on summary judgment, finding plaintiff was a recreational
user of the park and ODNR had no duty to keep the park safe. The court of appeals reversed the
trial court, holding that while the recreational user statute abolished the property owner’s duty to
keep the premises safe, the immunity did not extend beyond a defect in the premises, and
negligence of a park employee was not a defect in the premises. The Supreme Court found that,
while no owner, lessee, or occupant of premises owes any duty to a recreational user to keep the
premises safe for entry or use, R.C. 1533.181, the recreational user statute, is limited in scope
and does not apply to the alleged negligent operation of the mower.
c.

Governmental Immunity Decisions

Baker v. County of Wayne, et al., 2014-Ohio-2079
http://www.supremecourt.ohio.gov/rod/docs/pdf/0/2016/2016-Ohio-1566.pdf
The Edge of a Highway is Not Considered a Public Roadway Under the Sovereign Immunity Statute
Plaintiff’s daughter was killed after her car’s tires went off the roadway, sending the car into a
spin and causing her death. Plaintiff filed a wrongful death action. The court of appeals held the
county could be held liable for negligently failing to a keep a public road in repair because the
area was under the control of the county and open to the public. The Supreme Court reversed,
stating that a public roadway does not include shoulders, berms, and rights-of-way. The Court
held the county not liable for the accident because when the deceased went off the edge of the
roadway, she dropped onto the shoulder, which is not a public roadway.
Stolz v. J & B Steel Erectors, Inc., 146 Ohio St.3d 281, 2016-Ohio-1567
http://www.supremecourt.ohio.gov/rod/docs/pdf/0/2016/2016-Ohio-1567.pdf
Subcontractors Enrolled in a Self-Insured Construction-Project Plan are Immune from Tort Claims
Made by Other Enrolled Subcontractors’ Employees Who are Injured or Killed While Working on
the Self-Insured Construction Project
After an injury on the job site, an employee of one of the subcontractors brought suit for
negligence against the general contractor and the other subcontractor on the project. The general
contractor had previously obtained authority from the Ohio Bureau of Workers’ Compensation
(“BWC”) to act as the self-insuring employer on the project under R.C. 4123.35(O), providing
Workers’ Compensation coverage for its own employees as well as the employees of enrolled
subcontractors. The federal trial court granted the general contractor’s motion to dismiss, but
denied the motion to dismiss filed by the other subcontractor, holding the general contractor was
the only “employer” for Workers’ Compensation purposes under this statute. The Supreme Court
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accepted the case to address the question of Ohio law, and found subcontractors enrolled in a
self-insured construction-project plan are immune from tort claims made by other enrolled
subcontractors’ employees who are injured or killed while working on the self-insured
construction project and whose injury, illness, or death is compensable under Ohio’s Workers’
Compensation laws.
d.

Other Significant Decisions

Boone Coleman Constr., Inc v. Piketon, Slip Opinion 2016-Ohio-628
http://www.supremecourt.ohio.gov/rod/docs/pdf/0/2016/2016-Ohio-628.pdf
Per Diem Charges in Public Construction Contracts are Enforceable as Liquidated Damages
Plaintiff was awarded a bid, solicited by defendant, for the installation of a traffic signal. The
parties agreed to have the project completed by November 27, 2008 and, should it not be
completed in that time, per diem would be assessed until its completion. The project was
completed on July 2, 2009, defendant assessed the per diem, and plaintiff subsequently brought
suit for the amount due under the contract. Defendant filed a counterclaim and was awarded
$277,900.00. The Supreme Court ruled the per day damages are enforceable under the test for
liquidate damages related to contracts.
Link v. FirstEnergy Corp., Slip Opinion 2016-Ohio-5083
http://www.supremecourt.ohio.gov/rod/docs/pdf/0/2016/2016-Ohio-5083.pdf
Electric Company Not Liable for Injuries of Motorcyclist Who Hit Utility Pole Because the
Township Did Not Present a Resolution or Affirmative Legal Action Requiring Relocation of the
Utility Pole
A motorcyclist was injured after a deer ran in front of him, causing him to swerve off the road
and hit a utility pole, which was located six (6) feet from the edge of the pavement. The
Township had requested the Electric Company move this pole and several other utility poles that
were not seventeen (17) feet or more, a “clear zone,” from the roadway before the accident. The
jury awarded damages to plaintiff, assessing $367,000 to the Electric Company, which the court
of appeals affirmed. The Supreme Court reversed the decision, finding the Electric Company
could not be held liable because they passed the Turner test, which requires the township to take
affirmative action requiring a company to move a hazard, and that the hazard here, the utility
pole, interfered with the normal flow and operation of traffic. Since the township did not take
affirmative legal action requiring the Electric Company move the pole, only requested it be
moved in a letter, the Electric Company could not be held liable under Turner.

20

Whetstone v. Binner, Slip Opinion 2016-Ohio-1006
http://www.supremecourt.ohio.gov/rod/docs/pdf/0/2016/2016-ohio-1006.pdf
An Estate May be Subject to Punitive Damages if the Deceased was Declared Legally Responsible
While Still Alive
Plaintiff’s two daughters were being supervised by plaintiff’s sister, the deceased. Plaintiff’s
sister attempted to suffocate one of the daughters with a pillow until she was eventually stopped.
Plaintiff brought suit against her sister. Plaintiff’s sister never responded, and died before the
damages hearing. The estate controlled by plaintiff’s daughter was substituted as the defendant.
The trial court did not award punitive damages and the appellate court reversed the trial court’s
decision. On appeal the Supreme Court stated there was no statute preventing the imposition of
punitive damages on a dead wrongdoer, and reasoned that the deceased was already found
legally responsible, while alive, for compensable harm, which triggered the availability of
punitive damages.

2.

Appellate Court Decisions
a.

Insurance Coverage Decisions

Bachman v. State Farm Fire & Cas. Co., 2016-Ohio-3220
http://www.supremecourt.ohio.gov/rod/docs/pdf/12/2016/2016-Ohio-3220.pdf
Injuries Resulting from a Bar Fight Can be Excluded Under a Homeowners Policy as Injuries
Expected or Intended by the Insured Even if the Injuries Were More Severe Than Intended
After a night of heavy drinking and an exchange of words in a bar, the defendant ran across the
bar and struck plaintiff in the back of the head, breaking the plaintiff’s neck and causing brain
injuries. The plaintiff sued both the defendant and defendant’s homeowners insurance company
for damages. The insurer argued it had no duty to defend or indemnify the defendant because the
bar fight was not an “occurrence” under the homeowners policy, and the policy excluded liability
for injuries “expected or intended” by the insured. The trial court released the insurance
company from the suit and defendant appealed, arguing the severe injuries to plaintiff were not
intended and therefore the policy should cover the incident. The appellate court affirmed the
release of the insurance company, finding a punch in a bar fight was intended to harm, regardless
of the level of harm intended, and was therefore excluded from the policy.
Eighth Floor Promotions, L.L.C. v. Cincinnati Ins. Cos., 2016-Ohio-7259
http://www.supremecourt.ohio.gov/rod/docs/pdf/3/2016/2016-ohio-7259.pdf
A Letter Requesting an Audit and Preservation of Evidence for Possible Litigation is a NonMonetary Demand for Relief
Plaintiff brought action against its insurance company for failure to provide coverage for losses
incurred as a result of a letter from a third party claiming copyright infringement by the plaintiff,
requesting an audit, and subsequently resulting in a settlement offer. Insurer denied coverage on
the basis that the letter did not constitute a “claim” under the policy language and the subsequent
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settlement offer involving copyright infringement was bared by a policy exclusion. The trial
court granted summary judgment for both issues, and the court of appeals reversed in part and
affirmed in part. The court found the policy, defining a claim as “any written demand for
monetary or non-monetary relief,” did in fact include the letter sent to plaintiff requesting an
audit as a demand for non-monetary relief.
Keny v. Anthem Life Ins. Co., 2015-Ohio-2939
http://www.supremecourt.ohio.gov/rod/docs/pdf/5/2015/2015-Ohio-2939.pdf
Testimonial Evidence Alone is Not Sufficient to Create an Issue of Fact for Trial Without Evidence
of an Actual Change of Beneficiary Card
Plaintiffs filed suit for breach of contract and negligence against defendant life insurer, claiming
defendant improperly paid the life insurance proceeds to the deceased’s husband, rather than to
decedent’s children. The policy provided proceeds upon death were to be paid to the decedent’s
spouse. Plaintiffs filed affidavits from relatives claiming the deceased said she wanted a new
beneficiary card was not sufficient to constitute an issue of material fact for trial. The trial court
granted the insurer’s motion for summary judgment. The court of appeals affirmed, finding that
the affidavits of friends of the family claiming the deceased said she wanted a new beneficiary
card was not sufficient to vitiate the plain language of the policy.

Nationwide Agribusiness Ins. Co. v. Heidler, 2016-Ohio-455
http://www.supremecourt.ohio.gov/rod/docs/pdf/12/2016/2016-Ohio-455.pdf
Interrogatories are Not Objectionable Simply Because the Information Being Sought Might Contain
an Opinion, Contention or Legal Conclusion
Plaintiff sought a declaratory judgment against defendant in response to defendant’s denial of
coverage from a fire. During discovery defendant refused to answer certain interrogatories.
Plaintiff filed a motion to compel and the trial court ordered defendant to answer the
interrogatories. On appeal, the court held that the trial court did not abuse its discretion in
ordering defendant to answer the interrogatories. Parties are entitled to inquire on a factual basis
of a legal claim by means of an interrogatory because defendant put the information at issue, or
is planning to put the information at issue, by asserting defenses and cannot now withhold
evidence regarding those issues.
Oriani v. Reach Out Disposal, L.L.C., 2016-Ohio-7392
http://www.supremecourt.ohio.gov/rod/docs/pdf/8/2016/2016-Ohio-7392.pdf
Policy Exclusions for Clean Up of a Nuisance Apply to a General Commercial Liability Policy for
Coverage of a Third Party
Plaintiffs filed suit against defendants seeking damages and insurance coverage for damages
plaintiffs suffered as a result of the defendants’ operation of a garbage hauling and recycling
business on plaintiffs’ property. As part of the oral lease agreement, defendants were required to
provide plaintiffs with CGL coverage for the operation of the business on the property. After
defendants ceased operating their garbage hauling business, defendants abandoned “tons of
garbage” in the building, and plaintiffs were charged by the city for a health hazard, and
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subsequently incurred great expense to remove the garbage. Granting the insurer’s motion for
summary judgment, the trial court held the claim did not arise out of an “accident” within the
policy language because the defendants had intentionally brought the garbage into the building,
and intentionally left it there, and the plaintiffs were not a covered party under the policy. The
court of appeals affirmed, finding the policy exclusion for coverage of cleanup of a nuisance
applied and, even if it did not, exclusions precluding coverage for a recovery against the
defendants would prevent plaintiff from obtaining coverage under the policy.
Wayne Mutual Ins. Co. v. McNabb, 2016-Ohio-153
http://www.supremecourt.ohio.gov/rod/docs/pdf/4/2016/2016-Ohio-153.pdf
The Term “Damages” is Broad Enough to Include Restitution Damages
Defendant’s wife’s former employer sued defendant for unjust enrichment for the sums of
money that he received as a result of his wife’s theft from the company. Defendant submitted a
claim to plaintiff to provide a defense and indemnification on the unjust enrichment claim, and
plaintiff denied coverage. The trial court ruled in favor of plaintiff denying defendant’s claim
based on unjust enrichment being equitable relief not damages. On appeal, the court reversed and
held the term “damages” is broad enough to include coverage and restitution. The term
“damages” is also ambiguous enough to be construed in favor of the defendant.
b.

UM/UIM Decisions

Gilkey v. Grange Mut. Cas. Co., 2016-Ohio-7676
http://www.supremecourt.ohio.gov/rod/docs/pdf/4/2016/2016-Ohio-7676.pdf
Umbrella Policy Incorporating Several Underlying Insurance Policies Does Not in Itself Contain a
UM/UIM Policy
Plaintiff sued after her husband, a pedestrian, was killed when struck by a vehicle. After settling
with the driver, plaintiff filed a claim under her husband’s auto policy, which contained
UM/UIM coverage, and settled for the policy limits. Plaintiff and her husband had also
maintained an umbrella policy for the farm, which incorporated several underlying insurance
policies, including the auto policy containing the UM/UIM coverage, and plaintiff subsequently
filed a claim under this umbrella policy for UM/UIM benefits. The claim was denied. Plaintiff
sued, and the trial court granted the insurer’s motion for summary judgment, relying on the
language of the umbrella policy excluding coverage for bodily injury, and finding incorporation
of the underlying policies a reference and not an inclusion of those policies to the umbrella
policy. The court of appeals affirmed.
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Hatfield v. Whisman, 2016-Ohio-7597
http://www.supremecourt.ohio.gov/rod/docs/pdf/4/2016/2016-Ohio-7597.pdf
A Two-Year Limitation Period to Bring a UM/UIM Claim is a Reasonable and Appropriate
Requirement
Plaintiffs filed suit for underinsured motorist benefits in 2015 for injuries sustained in a 2007
accident. The trial court granted summary judgment on the grounds the claim was untimely, i.e.,
outside the policy’s two-year limitations period for UM/UIM claims. The court of appeals
affirmed, finding a two-year period has long been an acceptable and appropriate limitations
period in which to require an individual bring any UM/UIM claims, and plaintiff produced no
evidence that the two-year limitation in this case was unconscionable.
Lee v. Ballard, 2015-Ohio-5517
http://www.supremecourt.ohio.gov/rod/docs/pdf/5/2015/2015-Ohio-5517.pdf
Insurance Company is Required to Provide Coverage on an Uninsured Motorist Claim Where the
Policy Defines an Uninsured Motorist to Include Persons Statutorily Immune Under R.C. 2744
Plaintiffs struck the defendant, a city employee, while driving on the highway. The plaintiffs
filed suit against their auto insurer and the city, alleging negligent and/or reckless operation.
Plaintiffs also requested coverage under plaintiffs’ auto policy. The trial court granted summary
judgment in favor of all three defendants, stating the insurance company had no obligation to
cover the plaintiffs under the terms of their policy. The court of appeals reversed, holding the
policy provided an “uninsured motorist” could be someone that is statutorily immune under
R.C. 2744. Therefore the plaintiffs could recover damages caused by an uninsured motorist,
including a vehicle operator who has statutory immunity.
c.

Employment Decisions

Glenn v. Hose Master, L.L.C., 2016-Ohio-1124
http://www.supremecourt.ohio.gov/rod/docs/pdf/8/2016/2016-Ohio-1124.pdf
In a Retaliation Claim, an Employee Must Show the Causal Connection Between the Discharge and
the Reason for Discharge
Plaintiff was fired after the defendant-employer discovered plaintiff posted a racially offensive
video, taken on the defendant’s premises and posted to his social media account. Plaintiff
brought suit claiming he was actually discharged in retaliation for filing a Workers’
Compensation claim after a minor injury to his finger and not for the racially offensive post. The
trial court granted summary judgment in favor of the defendant. On appeal, the court affirmed
the trial court’s ruling, stating plaintiff did not establish the connection between his discharge
and the Workers’ Compensation claim filed two months earlier.
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McQuillen v. FeeCorp Indus. Servs., 2016-Ohio-1590
http://www.supremecourt.ohio.gov/rod/docs/pdf/5/2016/2016-Ohio-1590.pdf
The Mere Existence of a Safety Device Does Not Classify the Device as an Equipment Safety
Guard
Plaintiff, an employee of the defendant, was injured when the vacuum hose he was operating
sucked up his arm. Plaintiff sued alleging an employer intentional tort. The trial court granted
summary judgment in favor of the defendant, and the appellate court upheld the ruling. The court
stated that the operating employee, plaintiff, had the option to engage the safety device and failed
to take the proper steps to engage it. Therefore, the mere existence of the safety device doesn’t
create an equipment safety guard as required by statute because the employee had to actively
engage it.
d.

Premises Liability Decisions

Knight v. Hartsville Hardware, Inc., 2016-Ohio-1074
http://www.supremecourt.ohio.gov/rod/docs/pdf/5/2016/2016-Ohio-1074.pdf
A Condition on Land Need Only be Open and Obvious, Not “Trip-Proof”
Plaintiff brought suit when he walked into defendant’s store and fell where the concrete sidewalk
met the asphalt parking lot and part of the concrete sidewalk is gradually sloped for handicap
access. The trial court granted summary judgment for the defendant stating the alleged hazard
was open and obvious. The appellate court affirmed, noting: 1) plaintiff was a business invitee
and was expected to take reasonable precautions to avoid dangers that are apparent or obvious;
and 2) the condition was open and obvious and the fact the condition was not “trip-proof,” was
immaterial.
Tomasko v. Sohnly, 2016-Ohio-2698
http://www.supremecourt.ohio.gov/rod/docs/pdf/5/2016/2016-Ohio-2698.pdf
Darkness is Not Considered an Attendant Circumstance When the Individual Does Not Take the
Necessary Precautions When Entering Into It
Plaintiff brought suit against defendants after she fell on a large step down when it was pitch
dark outside with little to no exterior illumination. The trial court ruled in favor of the defendant,
stating the step down on the balcony was open and obvious. The appellate court upheld the trials
courts opinion stating the step down was open and obvious and the darkness outside was not an
attendant circumstance because it did not distract the plaintiff from taking any precautions when
stepping onto the balcony.
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Wiggins v. Moose Lodge #11, 2016-Ohio-954
http://www.supremecourt.ohio.gov/rod/docs/pdf/10/2016/2016-Ohio-954.pdf
An Individual Must Have Actual Knowledge of an Unnatural Accumulation
Plaintiff arrived at the defendant’s lodge when it was not snowing. When he left, after
consuming several alcoholic beverages, he slipped and fell in the parking lot. The trial court held
that there was no evidence to determine the snow and ice was anything but the natural
accumulation of snow. On appeal, the court upheld the decision by the trial court stating
speculation and conjecture by the expert are not sufficient to overcome a party’s burden.
Additionally, the mere possibility that ice could have melted and refroze in the time period that
the plaintiff was inside is not sufficient.
e.

Governmental Immunity Decisions

Coterel v. Reed, 2016-Ohio-7411
http://www.supremecourt.ohio.gov/rod/docs/pdf/2/2016/2016-ohio-7411.pdf
When Questions of Fact Exist That Could Show a Government Official Acted Manifestly Outside
the Scope of Employment, With Malicious Purpose, in Bad Faith, or in a Wanton or Reckless
Manner, Summary Judgment Under Government Immunity is Not Appropriate
Plaintiff business owner brought an action for breach of public trust and tortious interference
with business relations against defendant public official holding office as a Member of the Board
of Trustees. Defendant filed for summary judgment based on government immunity, and plaintiff
asserted there were questions of fact precluding summary judgment. The trial court overruled the
motion, and the court of appeals affirmed, holding that the case presented facts in which a
reasonable jury might find that defendant acted manifestly outside the scope of his employment,
with malicious purpose, in bad faith, or in a wanton or reckless manner—all questions of fact
which, if found, would preclude the protections of governmental immunity.
Moss v. Lorain Cty. Bd. of Mental Retardation, 2016-Ohio-169
http://www.supremecourt.ohio.gov/rod/docs/pdf/9/2016/2016-Ohio-169.pdf
Plaintiff Must Show the Resulting Injury Was the Cause of a Physical Defect Under R.C. 2744
Plaintiff, through his parents, filed a personal injury action against the defendant for the injuries
sustained while in the care of the defendant’s employees. The trial court denied the defendant’s
argument it was immune from liability under R.C. 2744. On appeal the court reversed, stating
that the plaintiffs failed to demonstrate that their son’s injuries were a result of a physical defect
in the classroom. Therefore, the defendants were entitled to immunity, and the defendant’s
motion for summary judgment should have been sustained.
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Szefcyk v. Kucierek, 2016-Ohio-171
http://www.supremecourt.ohio.gov/rod/docs/pdf/9/2016/2016-Ohio-171.pdf
An Individual Must Offer Evidence or Proof That the Government Subdivision’s Actions Were
Willful, Wanton, or Reckless
Plaintiff brought suit against defendants-officers claiming battery, false arrest and negligence
because when they conducted a search they handcuffed her and forced her to the ground. The
trial court ruled in favor of the defendants based on immunity. The appellate court upheld the
trial court’s decision because the plaintiff failed to prove or offer evidence showing the
defendants acted wanton, willful or recklessly. Therefore, the defendants were immune from
liability under R.C. 2744.03(a)(6).
f.

Other Significant Decisions

Brunner v. RJ Lipps, Inc., 2016-Ohio-3231
http://www.supremecourt.ohio.gov/rod/docs/pdf/1/2016/2016-Ohio-3231.pdf
A Traffic Citation Cannot be Used to Prevent a Defendant from Fully Litigating a Civil Action for
Negligence Under Collateral Estoppel
Plaintiff and defendant were involved in a traffic accident, and plaintiff sued for negligent
operation of a motor vehicle. The plaintiff argued the case should be decided in his favor based
on the doctrine of collateral estoppel, or issue preclusion. To support this argument, the plaintiff
relied on a municipal court judgment finding defendant guilty of making an improper left turn,
the same action that supposedly caused the accident between plaintiff and defendant. The court
denied the motion, and plaintiff appealed. The appellate court found the doctrine of collateral
estoppel cannot be used to prevent litigation when the issue was previously decided in traffic
court because defendants do not have the same incentive to defend traffic citations as civil
actions for negligence and defenses available in a civil action are not available in traffic court.
Eckmeyer v. McNealis, 2016-Ohio-7276
http://www.supremecourt.ohio.gov/rod/docs/pdf/9/2016/2016-ohio-7276.pdf
Evidence of a Second Lawsuit Against a Party in a Negligence Action is Impermissible When There
is No Opportunity for the Party to Cross Examine on the Second Lawsuit
Plaintiff filed suit for negligence after plaintiff and defendant collided at a four-way intersection
with a traffic light. After the jury found for defendant, plaintiff appealed, asserting that the trial
court erred in allowing evidence of a separate lawsuit filed by the passenger of plaintiff’s vehicle
against plaintiff. The court of appeals reversed and remanded, finding that it was an abuse of the
trial court’s discretion to allow the evidence of the other lawsuit. The evidence allowed the jury
to assume negligence on the part of the plaintiff, however the plaintiff did not have an
opportunity to cross examine the passenger-filer of the other lawsuit. Because the evidence was
unfairly prejudicial, the trial court should have excluded it from trial.
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3.

Federal Court Decision

Hantz Financial Services, et al. v. Am. Int’l Specialty Lines Ins. Co., et al., 15-2237 (November
9, 2016)
http://www.opn.ca6.uscourts.gov/opinions.pdf/16a0598n-06.pdf
Embezzlement Loss Recovery Must Meet All Contractual Elements with an Insurance Policy to
Recover Damages for Denial of Coverage
An employee of a securities broker-dealer embezzled from twenty-two clients over eight years.
The plaintiff in this action, the broker-dealer, brought suit against two insurers which refused
coverage for the losses sustained to repay the clients by the broker-dealer. Both insurers moved
for summary judgment, and prevailed. The court of appeals upheld summary judgment, finding
dismissal appropriate. Specifically, the court found the first insurer’s argument that the losses
fell outside of a two-year cap on recovery because the last embezzlement was outside that
timeframe regardless of the date of final payment to the clients. The court also accepted the
argument of the second insurer which argued there was no coverage under the intentional acts
exclusion.

D.

SIGNIFICANT CASES PENDING BEFORE THE OHIO SUPREME COURT

Agrabrite v. Neer et al., 2015-Ohio-0348
Can a Government Entity be the Proximate Cause of an Action if Its Actions Were Extreme and
Dangerous?
Plaintiff brought suit against defendant Sheriff’s Department after a suspect that was being
chased by defendant collided head on with her. Plaintiff is now seeking damages for her injuries.
Defendants claim they are immune from liability and the suspect, not them, was the proximate
cause of the plaintiff’s injuries. The Court will decide on whether defendant can be the proximate
cause of the injuries based on if the actions were extreme or dangerous.
Jacobson v. Ellen Kaforey et al., 2015-Ohio-1340
Does the Current Version of 2307.60 Independently Authorize a Civil Action for Damages Caused
by Criminal Acts, Unless Otherwise Prohibited by Law?
Plaintiff brought suit against defendants for not allowing her to have contact with her mother
when she was hospitalized eleven years ago, in violation of R.C. 2307.50. Plaintiff sought civil
damages for alleged violations of criminal statutes for kidnapping, child enticement, and
unlawful restraint. The trial court dismissed, but the appellate court reversed as to the claims
R.C. 2307.60 which stated the criminal act creates an independent cause of action from the
criminal case. The Supreme Court accepted review of the case.
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Smith v. Erie Ins. Co., 2015-Ohio-3078
Is the Policy Language “That Any Evidence Apart from the Insured’s Testimony is Sufficient to
Constitute Additional Evidence” Ambiguous?
Plaintiff was in a single-vehicle accident and in order to avoid a collision had to swerve off the
road, which resulted in a one car accident. The on-coming driver was not identified and there
were no identifiable witnesses, thus the plaintiff presented a claim for uninsured motorist
benefits. The claim was denied because the plaintiff did not produce “additional evidence” as
required by the policy. Is the policy language ambiguous leading to an interpretation in favor of
the insured that any evidence apart from the insured’s testimony, either derived from the
insured’s testimony or not, is sufficient to constitute “additional evidence” under the policy, or
whether the policy is unambiguous and the “additional evidence” must be independent of, and
not derived from, the insured’s testimony?

These cases were pending at the time this summary was printed. To confirm
whether the Supreme Court has issued a decision in any of these cases, we invite
you to visit our website at http://www.smithrolfes.com.
THIS IS AN ADVERTISEMENT
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IV.

THE COMMONWEALTH OF KENTUCKY
A.

FREQUENTLY CITED KENTUCKY STATUTES
1.

Automobile Insurance

K.R.S. § 304.9-503
Types of Insurance That Rental Vehicle Agent May Handle at Company Office - Coverage is
Primary Over Other Coverage
A rental vehicle agent may sell, solicit, or negotiate insurance at the rental vehicle company
office for insurance that covers the risk of travel, including accident and health insurance,
liability insurance, personal property insurance, roadside assistance, emergency sickness
protection programs, and any other insurance incidental to the rental of a motor vehicle and
approved by the executive director. The rental vehicle insurance will be the primary coverage
over any other coverage which may be available to the renter or authorized driver covering the
loss.
K.R.S. § 304.20-020
Uninsured Vehicle Coverage
No automobile insurance policy shall be issued unless it provides coverage for injuries caused by
the owners or operators of uninsured motor vehicles. An insured shall have the right to reject
such coverage in writing. The term “uninsured motor vehicle” shall be deemed to include an
insured motor vehicle where the liability insurer thereof is unable to make payment with respect
to the legal liability of its insured due to insolvency.
K.R.S § 304.39-010 - K.R.S. § 304.39-220
Personal Injury Protection / No-Fault Coverage
Unless specifically waived by the purchaser of automobile insurance, every purchaser in
Kentucky is entitled to basic reparation payments to be paid without proof of fault for
automobile accident injuries. The maximum amount of benefits to be paid out under the
coverage is $10,000.00 per accident. The amount will be allocated to cover economic losses that
are attributable to: medical expenses, work loss, replacement service loss, survivor’s economic
loss, and survivor’s replacement service loss.
Once the limits of the no-fault coverage have been met, an injured party may pursue a third-party
claim against the tortfeasor. The threshold requirements in order to pursue such a claim are that
the damages either exceed $1,000.00, or that the injury sustained is a permanent disfigurement, a
fracture to the bone, a compound, comminuted, displaced or compressed fracture, loss of a body
member, permanent loss of bodily function, or death.
K.R.S. § 304.39-320
Underinsured Motorist Coverage
A tortfeasor’s liability insurance is the primary coverage and the underinsured motorist coverage
insurance is the secondary or excess coverage. Therefore, UIM coverage is payable only to the
extent that judgment exceeds the tortfeasor’s liability coverage. Kentucky Farm Bureau Mut. Ins.
Co. v. Rogers, 179 S.W.3d 815, 818 (Ky. 2005).
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(1)

Every insurer shall make available upon request to its insureds underinsured
motorist coverage.

(2)

If an injured person agrees to settle a claim with the liability insurer and the
settlement would not fully satisfy the claim for personal injuries so as to create an
uninsured motorist claim, then written notice of the proposed settlement must be
submitted by certified or registered mail to all underinsured motorist insurers that
provide coverage.

(3)

The underinsured motorist insurer then has a period of thirty (30) days to consent
to the settlement or retention of subrogation rights.

(4)

The underinsured motorist insurer is entitled to a credit against total damages in
the amounts of the limits of the underinsured motorist liability policies in all
cases. Nothing, however, including any payments or credits, reduces or affects the
total amount of underinsured motorist coverage available to the injured party.
2.

Negligence, Other Torts and Contribution

K.R.S. § 44.072
Limited Waiver of Sovereign Immunity in Negligence Claims
It is the intent of the General Assembly to preserve the sovereign immunity of the
commonwealth, except in limited situations set forth in the statute. Except as specifically
indicated otherwise, the Board of Claims shall have exclusive jurisdiction to hear claims for
damages against the commonwealth.
K.R.S. § 186.590
Minor’s Negligence Imputed to Person Signing Application or Allowing Him to Drive
Any negligence of a minor under the age of eighteen (18), who has been licensed upon an
application as provided by K.R.S. 186.470, will be imputed to the person who signs the
application and they will be held jointly and severally liable for any damages caused by the
minor’s negligence. Motor vehicle owners who cause or knowingly permit a minor under age
eighteen (18) to drive the vehicle on the highway, or who furnish a vehicle to the minor, will be
jointly and severally liable for the damage caused by the minor.
K.R.S. § 405.025
Parent or Guardian Liable for Willful Damage to Property Caused by Minor
The parent or guardian of any minor, in his care and custody, against whom judgment has been
rendered for the willful marking upon, defacing or damaging of any property, shall be liable for
the payment of that judgment up to an amount not to exceed $2,500.00 and not to exceed
$10,000.00 in a cumulative amount.
K.R.S. § 411.182
Comparative Negligence
Under an action brought for negligence, Kentucky apportions liability for a sustained injury in
relation to each party’s degree of fault. As between the parties, the jury is required determine
how much at fault each party was, and then apportion damages accordingly (i.e. pure
comparative negligence). Comparative negligence will not bar an entire recovery by the
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plaintiff, but will reduce the total amount of the plaintiff’s award in proportion to their degree of
fault.
K.R.S. § 411.186
Assessment of Punitive Damages
In any civil action where claims for punitive damages are included, the jury, or judge if the jury
trial has been waived, shall determine concurrently with all the other issues presented whether
punitive damages may be assessed.
In determining the amount of punitive damages to be assessed, the trier of fact should consider
the following factors:
(1)

The likelihood at the relevant time that serious harm would arise from the
defendant’s misconduct;

(2)

The degree of the defendant’s awareness of that likelihood;

(3)

The profitability of the misconduct to the defendant;

(4)

The duration of the misconduct and any concealment of it by the defendant; and

(5)

Actions by the defendant to remedy the misconduct once it became known to the
defendant.

K.R.S. § 411.190
Obligations of Owner to Persons Using Land for Recreation
An owner of land owes no duty of care to keep the premises safe for entry or use by others for
recreational purposes, or to give any warning of a dangerous condition, use, structure, or activity
on the premises to persons entering for such purposes.
Nothing in this section limits in any way any liability which otherwise exists for willful or
malicious failure to guard or warn against a dangerous condition, use, structure, or activity.
K.R.S. § 411.310
Statute of Repose
(1)

In any product liability action it shall be presumed that the subject product was
not defective if the injury occurred more than five (5) years after the date of sale
to the first consumer or more than eight (8) years after the date of manufacture.

(2)

In any product liability action it shall be presumed that the product was not
defective if the design, methods of manufacture and testing conform to the
generally recognized and prevailing standards or the state-of-the-art in existence
at the time the design was prepared and the product was manufactured.

K.R.S. § 411.310
Presumptions in Product Liability Actions
(1)

In any product liability action, it shall be presumed, until rebutted by a
preponderance of the evidence to the contrary, that the subject product was not
defective if the injury, death or property damage occurred either more than five
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(5) years after the date of sale to the first consumer or more than eight (8) years
after the date of manufacture.
(2)

State of the Art Defense.

K.R.S. § 413.241
Liquor Liability
The consumption of intoxicating beverages, rather than the serving, furnishing, or sale of such
beverages, is the proximate cause of any injury, including death and property damage, inflicted
by an intoxicated person upon himself or another person.
No person holding a permit under K.R.S. 243.030, 243.040, 243.050, nor any agent, servant, or
employee of the person, who sells or serves intoxicating beverages to a person over the age for
the lawful purchase thereof, shall be liable to that person or to any other person or to the estate,
successors, or survivors of either for any injury suffered off the premises including, but not
limited to, wrongful death and property damage.
3.

Insurance Fraud

K.R.S. § 227.220
Duties of State Fire Marshal and Chief State Building Official Relating to Fire Loss
Details actions the State Fire Marshal shall or may take in the event of a fire loss.
K.R.S. § 227.250
Duty of Insurers to Report Losses from Fire, Lightning, Hazardous Materials, Flammable Liquids or
Explosions
Insurers must report to the State Fire Marshal loss or damage caused by fire, lightning, hazardous
materials, and flammable liquids or explosions that occur in or on property insured by the insurer
in a manner prescribed by the State Fire Marshal. The State Fire Marshal may waive the
reporting if, in his discretion, the losses are unimportant due to the small amount involved and to
save time and expense.
K.R.S. § 227.260
Records of Fire Inspections, Investigations and Losses
State Fire Marshal shall keep a record of all fire inspections, investigations and fire losses
occurring in this state and of facts concerning them. The records shall be public except for
limited circumstances.
K.R.S. § 227.370
Inspection of Property by Fire Chief or Other Department Personnel - Inspection and Investigation
Reports
Fire department is authorized to inspect all property for the purpose of ascertaining and causing
to be corrected any conditions likely to cause fire loss, or determining the cause or origin of any
fire loss, or discovering any violation of a law or ordinance relating to fire prevention and
protection.
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K.R.S. § 304.12-230
Unfair Claims Practices Act
This statute imposes duties on insurers on both first-party and third-party insurance claims.
Under the statute, claims are to be paid within thirty (30) days upon notice and proof of claim
unless the insurer is able to demonstrate why the claim cannot or should not be paid. The statute
imposes interest at an annual rate of twelve percent (12%) after the expiration of the thirty (30)
day period. The statute also allows an insured to recover attorneys’ fees for violations of this
statute.
K.R.S. § 304.14-100
Application as Evidence
If the insurer does not furnish a copy of the insurance application to the insured within thirty (30)
days after the insurer has received written demand from the insured, then the application of
insurance is not admissible in evidence in any action between the insured and the insurer that
arises out of the policy.
K.R.S. § 304.14-110
Representations in Applications
All statements and descriptions in any application for an insurance policy will be deemed
representations and not warranties. Misrepresentations, omissions, and incorrect statements will
not prevent a recovery under the policy unless they are fraudulent, material to the acceptance of
the risk or to the hazard assumed by the insurer, or if the insurer in good faith would not have
issued the policy, issued it at a different premium rate, not have issued a policy in as a large
amount, or would not have provided coverage for the hazard resulting in the loss if insurer had
been informed of the true facts.
K.R.S. § 304.14-270
Forms for Proof of Loss Furnished
Upon written request by any person claiming to have a loss under any insurance contract, the
insurer must provide forms of proof of loss to the insured. The insurer has no responsibility or
liability for the completion of the proof of loss forms.
K.R.S. § 304.14-280
Claims Administration Not Waiver
Acknowledgment of the receipt of notice of loss or claim under the insurance policy, furnishing
forms for reporting a loss or claim and receiving any such forms or proofs completed or
uncompleted, investigating any loss or claim or engaging in negotiations for a possible
settlement of a loss or claim, and making advance or partial payments under insurance policies,
does not constitute a waiver of any provision of a policy or of any defense the insurer may assert.
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K.R.S. § 304.20-160
Power of Authorized Agency to Require Insurer to Furnish Information Concerning Fire Loss
An authorized agency may require an insurer to release information or evidence in the insurer’s
possession deemed important to the investigation of a fire loss of suspicious origin. Such
information may include, but is not limited to:
(1)

Pertinent insurance policy information pertaining to such fire loss and any
application for such a policy;

(2)

Policy premium payment records;

(3)

History of previous claims made by the insured;

(4)

Material relating to such loss or potential loss.

Furthermore, when an insurer has reason to believe a fire loss may be of other than accidental
cause, the insurer shall notify, in writing, an authorized agency.
Any insurer, or person acting in its behalf, or authorized agency who in good faith releases
information in compliance with this section, shall not be held civilly or criminally liable.
K.R.S. § 304.47-060
Immunity for Cooperation With Law Enforcement
Under this statute an insurer is immune from civil liability if it notifies law enforcement
authorities of suspected insurance fraud.
K.R.S. § 304.47-080
Special Investigative Units
All insurers licensed in Kentucky must have a special investigative unit to investigate possible
insurance fraud. The unit may be staffed either by employees of the insurer or individuals
specifically contracted by the insurer to investigate.
4.

Miscellaneous Statutes

K.R.S. § 304.1-090
“Principal Office” Defined
This statute defines “principal office” as the office from which the general affairs of the insurer
are directed or managed.
K.R.S. § 304.14-060
Insurable Interest, Property
“Insurable interest” means any actual, lawful, and substantial economic interest in the safety or
preservation of the subject of the insurance free from loss, destruction, or pecuniary damage or
impairment. Contracts of insurance of property or of any interest in or arising from property are
only enforceable for the benefit of those who have an insurable interest in the things insured at
the time of the loss.
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K.R.S. § 304.14-360
Construction of Policies
Every insurance contract will be construed according to the entirety of its terms and conditions
as set forth in the policy, and as amplified, extended, or modified by any rider, endorsement, or
application attached to and made a part of the policy.
K.R.S. § 304.14-380
Venue of Suits Against Insurers
Suits based on causes of action against an insurer upon an insurance contract must be brought in
the county where the cause of action arose or in the county where the policy holder resides.
K.R.S. § 304.20-050
Arbitration Provision Not Binding
A provision agreeing to arbitrate any or all disputes contained in an automobile liability or motor
vehicle liability insurance policy delivered, issued for delivery or renewed in Kentucky, is not
binding upon the named insured or person claiming under him.
K.R.S. § 342.690
Exclusiveness of Workers’ Compensation Remedy
If an employer secures payments of Workers’ Compensation for his employees, the liability of
the employer shall be limited to such Workers’ Compensation payments and shall be exclusive
and in place of all other liability.
K.R.S. § 405.025
Parent or Guardian Liable for Willful Damage to Property Caused by Minor
The parent or guardian of any minor, in his care and custody, against whom judgment has been
rendered for the willful marking upon, defacing or damaging of any property, shall be liable for
the payment of that judgment up to an amount not to exceed $2,500.00 and not to exceed
$10,000.00 in a cumulative amount.
K.R.S. § 411.182
Allocation of Fault in Tort Actions - Award of Damages - Effect of Release
In tort actions when more than one party is at fault, the court will instruct the jury to answer
interrogatories, and if no jury, will make findings indicating the amount of damages each
claimant would be entitled if contributory fault is disregarded, and the percentage of total fault of
all parties. In determining the percentage of fault, the trier of fact will consider the nature of the
conduct of each party at fault and the extent of the causal relation between the conduct and the
damages claimed and the court will also determine the award of damages to each claimant in
accordance with the findings and determine and state in the judgment each party’s equitable
share of the obligation to each claimant. A release, covenant not to sue, or other agreement
between the claimant and a liable person, will discharge the liable person from all liability for
contribution but will not discharge the liability of other liable persons unless it so provides and
the claim of the releasing person against other persons will be reduced by the released persons’
equitable share of the obligation.
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K.R.S. § 411.184
Definitions - Punitive Damages - Proof of Punitive Damages
Punitive damages include exemplary damages and are damages other than compensatory and
nominal damage. They are awarded to punish and to discourage the defendant and others from
similar conduct in the future. The plaintiff must prove by clear and convincing evidence that the
defendant acted toward the plaintiff with oppression, fraud, and malice. Punitive damages will
not be assessed against a principal or employer for the act of an agent or employee unless they
authorized, ratified, or should have anticipated the conduct. Punitive damages are not available
for a breach of contract.
K.R.S. § 411.188
Collateral Source Payment Rule
Collateral source payments, except life insurance, the value of any premiums paid by or on
behalf of the plaintiff for same, and known subrogation rights shall be an admissible fact in any
civil trial.
K.R.S. § 413.120
Actions to be Brought Within Five (5) Years
The following actions shall be commenced within five (5) years after the cause of action
accrued:
(1)

An action upon a contract not in writing, express or implied.

(2)

An action for personal injuries suffered by any person against the builder of a
home or other improvements. This cause of action shall be deemed to accrue at
the time of original occupancy of the improvements which the builder caused to
be erected.
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B.

KENTUCKY STATUTES OF LIMITATIONS

Claim Type/Section

Statute Period

Assault and Battery
K.R.S. § 413.140

One year from the date of assault and battery.

O
N
E

Bodily Injury Claims
Other than from
Automobile Accidents
K.R.S. § 413.140

One year from the date of injury. This statute applies to injuries
caused by acts of negligence as well as those caused by
intentional acts. This statute does not apply to bodily injuries
stemming from automobile accidents.

Y
E
A
R

Loss of Consortium
K.R.S. § 413.140

One year from the date of the incident.

Medical Malpractice
K.R.S. § 413.140

One year from the time the injury is first discovered or in the
exercise of reasonable care should have been discovered. Any
action must still be commenced within five years from the date
the alleged act of negligence occurred.

Malicious Prosecution
K.R.S. § 413.140

One year from the date of the incident.

Libel, Defamation, or
Slander
K.R.S. § 413.140

One year from the date of the incident.

Wrongful Death
K.R.S. § 413.180

If a person dies before the expiration of the applicable statute of
limitations, the action may still be brought by their personal
representative so long as it is commenced within one year of the
appointment of the representative.

Product Liability
K.R.S. § 413.140

One year from the date of the bodily injury.
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Claim Type/Section

Statute Period

Bodily Injuries from
Automobile Accident
K.R.S. § 304.39–230

Two years from the date of the accident or two years from the
date of the last no-fault payment. Survivors and beneficiaries of a
decedent have two years to make a claim for wrongful death.

Damage to Personal
Property
K.R.S. § 413.125

Two years from the date of injury or damage.

Claim Type/Section

Statute Period

Product Liability
K.R.S. §355.2-725

Four years from when the breach occurs, regardless of the
aggrieved party’s lack of knowledge of the breach if brought
under a theory of breach of warranty.

T
W
O
Y
E
A
R
S

F
O
U
R
Y
E
A
R
S
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Claim Type/Section

Statute Period

Breach of Contracts
Not in Writing
K.R.S. § 2305.10

Five years from the date the contract was breached.

F
I
V
E

Trespass on Real or
Personal Property
K.R.S. § 413.120

Five years from the date of injury or damage.

Y
E
A
R
S

Fraud
K.R.S. § 413.120

Five years from the date the fraud was discovered, but per
K.R.S. § 413.130 no more than ten years after the date the fraud
was perpetrated.

Intentional Infliction of
Emotional Distress
K.R.S. § 413.120

Five years from the date of the incident.

Bodily Injury Claims
Against the Builder of
a Home or a Person
Making Improvements
to a Home
K.R.S. § 413.120

This cause of action accrues at the time of original occupancy of
the home, or occupancy after the improvements in question were
made.

Statutory Claims
K.R.S. § 413.120

This applies to all claims for liability based upon a statute where
no statute of limitations is provided by statute.

Bad Faith
K.R.S. § 413.120(7)

Five years from the alleged act of bad faith.
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Claim Type/Section

Statute Period

Breach of Written
Contracts
K.R.S. § 413.090

Ten years from the date of the breach.

Actions Upon Written
Contract
K.R.S. §413.160

Ten years from cause of action accruing

Claims of Minors and
Incompetents
K.R.S. § 413.170

The statute of limitations does not begin to run until the minor
reaches the age of majority or the incompetent plaintiff becomes
competent.
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SIGNIFICANT KENTUCKY COURT DECISIONS
1.

Supreme Court Decisions
a.

Insurance Coverage Decisions

Allstate Insurance Company v. Craig T. Smith, 2013-SC-000732-DG (Ky. May 5, 2016)
http://opinions.kycourts.net/sc/2013-SC-000732-DG.pdf
Notice of UIM Coverage - Renewal
Insured was injured in an auto accident, and settled for the tortfeasor’s policy limits. Insured then
filed a UIM claim with his insurer for excess damages. The insurer informed insured his policy
did not contain UIM coverage, though it was offered to him previously. The trial court ruled in
favor of insurer since insured had not paid for, nor requested, UIM coverage in the past. The
court of appeals found the insurer had a duty to advise the insured of possible UIM coverage
based on the Kentucky Motor Vehicle Reparations Act. The Supreme Court reversed in favor of
the insurer. The Court reasoned under the plain language of the MVRA, the insurer’s only duty
to inform the insured of UM/UIM coverage was at the time of first renewal.
Countryway Ins. Co. v. United Fin. Cas. Ins. Co., 2014-SC-000265-DG, (Ky. 2016)
http://opinions.kycourts.net/sc/2014-SC-000265-DG.pdf
Uninsured Motorist - Primary & Excess
Injured was a passenger in a motor vehicle accident with an uninsured driver whose negligence
was the cause of the accident. Injured claimed UM coverage under the driver’s insurer, and her
own policy, but was denied by both insurers. The court determined when a vehicle owner and
non-owner passenger are separately insured with UM coverage, the vehicle owner’s coverage is
primary, and the non-owner passenger’s insurance is excess.
Phila. Indem. Ins. Co. v. Tryon, 2014-SC-000354-DG, 2014-SC-000357-DG, (Ky. 2016)
http://opinions.kycourts.net/sc/2014-SC-000357-DG.pdf
Underinsured Motorist – Owned but Not Scheduled
This case involves Underinsured Motorist Insurance (UIM) coverage for a motor vehicle owned
by the insured but not scheduled for coverage under the owner's policy. Insured received UIM
benefits from the insurer of the motorcycle he drove, but attempted to claim UIM benefits under
the policies of his other vehicles. The court determined such owned-but-not-scheduled provisions
are enforceable as a matter of public policy to deny UIM benefits so long as the plain meaning of
the policy clearly and unambiguously excludes this type of coverage.
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State Farm v. Riggs, 2013-SC-000555-DG (Ky. March 17, 2016)
http://opinions.kycourts.net/sc/2013-SC-000555-DG.pdf
Underinsured Motorist Benefits - Coverage
Injured was harmed in a motor vehicle accident, settled with the tortfeasor, and then brought suit
for UIM coverage against his own insurer after the prescribed two-year period in the policy. The
court reasoned the two-year period was reasonable since it encourages all claims concerning an
accident be brought within the same time period, resulting in claims being processed through the
court more efficiently.
b.

Employment Decision

Rahla v. Medical Center at Bowling Green, 2014-SC-000236-WC (Ky. March 17, 2016)
http://opinions.kycourts.net/sc/2014-SC-000236-WC.pdf
Injury During Pre-Employment Physical Examination
Claimant was hurt during a required pre-employment physical exam, and sought Workers’
Compensation. The court determined the injured person did not qualify as an employee under the
Workers’ Compensation statute, therefore, was not entitled to Workers’ Compensation benefits
for her injury.
c.

Governmental Immunity Decision

Sheila Patton, Administratrix of the Estate of Stephen Lawrence Patton v. David Bickford, Paul
Fanning, Ronald “Sonny” Fentress, Jeremy Hall, Angela Mullins, Lynn Handshoe, and Greg
Nichols, 2013-SC-000560-DG (Ky. March 17, 2016)
http://opinions.kycourts.net/sc/2013-SC-000560-DG.pdf
Qualified Immunity
After the suicide of plaintiff’s young son due to bullying, plaintiff filed suit against the school
administration and teachers. The court concluded that teachers have a ministerial duty to
supervise students, and that administrators are entitled to qualified official immunity, since their
duties are discretionary.
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d.

Other Significant Decision

Hollaway v. Direct General Ins. Comp of Mississippi, Inc., 2014-SC-000758-DG (Ky. Sept. 22,
2016)
http://opinions/kycourts.net/sc/2014-SC-000758-DG.PDF
Third Party Bad Faith Claims
Plaintiff claimed injury when defendant’s insured allegedly hit her in her vehicle, being driven
by another. The incident was never reported or investigated by police. The parties gave
contradictory accounts of the accident, raising an issue as to fault. Injured party’s claims settled
for significantly less than the amount plaintiff requested in her bodily injury claim. She claimed
insurer failed to act in good faith to settle her claim since she believed liability was reasonably
clear, as denoted in Kentucky’s Unfair Claims Settlement Practices Act (KUCSPA). Injured
party was burdened to show that insurer was obligated to pay under the policy, insurer lacked a
reasonable basis for denying the claim, and insurer acted with reckless disregard for such basis.
Each level of the court found injured party had not met these burdens with probative evidence,
and dismissed the case. The Supreme Court opined that KUCSPA only requires insurers to
reasonably negotiate, not bend to the desires of the third party.

2.

Appellate Court Decisions
a.

Insurance Coverage Decisions

Coleman v. State Farm Fire and Casualty, 2015-CA-000350-MR (Ky. Ct. App. Aug. 12, 2016)
http://opinions.kycourts.net/coa/2015-CA-000350.pdf
Intentional Act Exclusion and Duty to Defend and Indemnify Insured
Insurer intervened in a wrongful death case arising from insured’s killing of another. Insurer
sought declaratory judgment as to its obligations under homeowners policy, which contained an
exclusion for injuries intended by the insured. The court found insured acted with inferred intent
since the conduct was conceded to be deliberate, and would certainly result in injury. Insured’s
claim that self-defense is an exception to policy exclusion was not supported here. The court
concluded the policy does not cover the shooting, nor does the insurer have a duty to defend or
indemnify the insured.
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Dr. Caroline L. Hendy; Insight Properties, LLC; and Eye Deal Eye Care II PLLC v. Maryland
Casualty Company, 2015-CA-001030 –MR (Ky. Ct. App. July 22, 2016)
http://162.114.92.72/COA/2015-CA001030.pdf#xml=http://162.114.92.72/dtsearch.asp?cmd=pdfhits&DocId=28628&Index=D%3a
%5cInetpub%5cwwwroot%5cindices%5cCourt%5fof%5fAppeals%5fIndex&HitCount=9&hits=
14+15+16+827+828+829+841+842+843+&hc=9&req=2015%2DCA%2D001030
Policy Language – Water Damage
An optometrist’s office flooded due in part to heavy rainfall. The insurers refused to pay based
on an exclusion for surface water and flood. The policy included concurrent causation language
to the effect the exclusion applied regardless of any other cause contributing to the loss. Insured
contended coverage under the provision for “water that backs up or overflows from a sewer drain
or sump pump.” The court of appeals determined, since surface water entered the building and
caused damage, the loss must be excluded as expressed in the policy. The policy language was
not ambiguous and the resulting damage from flood or surface water is excluded.
Houchens v. Government Employees Insurance Company (GEICO), 20114-CA-002017 (Ky. Ct.
App. Sept. 9, 2016)
http://opinions.kycourts.net/coa/2014-CA-002017.pdf
PIP Benefit - Denial - Medical Review and Medical Examinations
Insureds were harmed in a motor vehicle accident, both sought chiropractic care, and their nofault benefits were retroactively terminated based on third-party medical providers’ review of
their medical records. The court concluded an insurer cannot use only the review of medical
records by a third-party medical provider as its reason to deny or terminate benefits. In addition,
the court found an independent medical review must be done as specified in KRS 304.39-270
with court oversight.
Jacob Eberle, et al. v. Nationwide Mutual Ins. Co., et al., 2013-CA-000898-MR (Ky. Ct. App.
May 6, 2016)
http://opinions.kycourts.net/coa/2013-CA-000898.pdf
Insurance Exclusion – Criminal Act
Insured shot a young boy on his front porch with a shotgun. The issue was whether there was
coverage under the homeowner’s policy. Insured was tried criminally, yet claimed his plea does
not constitute a criminal act under his homeowner’s policy. The trial court concluded there was
no coverage. The court of appeals then analyzed the claim from a reasonable expectations
standpoint, concluding the insured had no reasonable expectation his actions were covered. The
court concluded the exclusion for criminal acts is applicable and coverage was correctly denied.
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James Baker v. Travelers Property Casualty Ins. Co., 2014-CA-001525 (Ky. Ct. App. July 15,
2016)
http://opinions.kycourts.net/coa/2014-CA-001525.pdf
Coverage – Definition of “Motor Vehicle”
Claimant fell while on the job after slipping on ice when departing from a “yard truck”, causing
shoulder injury. He sought Basic Reparation Benefits (BRB). Insurer concedes coverage for the
motor vehicles of claimant’s employer. Insurer argued the vehicle from which was claimant
departing was not a motor vehicle under KRS 304.39-020(7), therefore it need not provide
coverage. The court concluded the “yard truck” was not a motor vehicle under KRS 304.39020(7) because it is not licensed, registered, is restricted from travel on public highway, and
maintains a thirty mile per hour speed limitation. Therefore, claimant could not receive BRB for
his injuries.
Kentucky Ins. Guarantee Assoc. v. William A. Rood, D.V.M. and William V. Bernard, D.V.M.,
2014-CA-000642-MR (Ky. Ct. App. June 3, 2016)
http://opinions.kycourts.net/coa/2014-CA-000642.pdf
Single Event Insurance Coverage
Veterinary hospital was sued following a veterinary incident. The third-party claimant received
$250,000.00 from his own insurer. Centennial defended the hospital until it entered liquidation,
at which point Kentucky Insurance Guaranty Association (KIGA) took over. KIGA sent a
reservation of rights letter citing exclusions from the Centennial policy. After the third-party suit
settled for an undisclosed amount prior to trial, the veterinarians filed a declaratory action
regarding KIGA’s liability and amount to each, as separate insureds. The court determined the
hospital itself is considered a separate “Insured” under the Centennial policy. Therefore, the
claim against the hospital and the demands for coverage by the veterinarians falls within the
scope of the Centennial policy. The third-party claimant was the only claimant in the original
negligence action. Thus, KIGA’s responsibility in that action was up to $300,000.00 for the
claim by the single claimant, and KIGA cannot offset the amount recovered by the third-party
claimant from his own insurer.
Leonard Gibbons v. Kentucky Farm Bureau Mutual Ins. Co., 2014-CA-001241-MR (Ky. Ct.
App. May 27, 2016)
http://162.114.92.72/COA/2014-CA001241.pdf#xml=http://162.114.92.72/dtsearch.asp?cmd=pdfhits&DocId=28072&Index=D%3a
%5cInetpub%5cwwwroot%5cIndices%5cBoth%5fCourts%5fIndex&HitCount=4&hits=14+15+
16+17+&hc=4&req=2014%2DCA%2D001241%2DMR+
Insurance Policy – One Year Limitation Period
Insured home burned down in October 2012. He notified his insurer, and was compliant with
their requests. In August 2013, insurer denied claim stating their belief was the insured set the
fire. Three months later insured filed suit. Insurer filed a motion to dismiss since the claim was
untimely filed based on the one-year policy limitation for filing suit. The circuit court concluded
the one-year contractual claim barred insured’s claim. State law precedent considers a one-year
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limitation period to be reasonable, therefore enforceable. The court of appeals affirmed in favor
of insurer. Based upon the plain terms of the policy, the limitations period began to run on the
date of loss.
Selena Caudill v. New Hampshire Insurance Company, 2014-CA-000921-MR (Ky. Ct. App.
June 10, 2016)
http://opinions.kycourts.net/coa/2014-CA-000921.pdf
Excess Liability Insurance Coverage
Decedent was killed in an accident while working in an underground coal mine. After the
wrongful death action concluded, the administratrix continued suit as to the alleged violation of
Kentucky’s Unfair Claims Settlement Practice Act. Originally, the primary insurer for the
employing subsidiary had denied coverage. When the excess insurer began to investigate the
claim, it requested the primary insurer reevaluate coverage. The primary insurer then
reevaluated, and allowed coverage. The appellate court found no evidence of intentional
misconduct or reckless disregard by the excess insurer. Therefore, no excess liability insurance
coverage was applicable.
Yacob Smoke Shop, LLC v. Acuity, A Mutual Ins. Co., 2015-CA-000237 (Ky. Ct. App. Oct. 28,
2016)
http://opinions.kycourts.net/coa/2015-CA-000237.pdf
Insurance Coverage - Real Party in Interest
Following a theft at smoke shop, plaintiff submitted a claim. Insurer denied because the
individual and associated limited liability company, which ran the smoke shop, were not parties
to the insurance policy, as organized by the original owner as a sole proprietorship. Since the
policy covered only the former owner as a sole proprietor, the court held the plaintiff had no
standing to sue the insurer for its loss.
b.

UM/UIM Decisions

Allstate Insurance Company v. Reyes, 2014-CA-000752 (Ky. Ct. App. Feb. 12, 2016)
http://opinions.kycourts.net/coa/2014-CA-000752.pdf
Excessive Verdict in UIM Case
Insurer sought review of a trial court’s decision to deny its motion to set aside a jury verdict.
Insurer argued that the insured’s counsel failed to adhere to a motion in limine that prohibited
him from mentioning the insurer denied underinsured motorist coverage. While the insured’s
counsel did mention the business practice of the insurer, the reviewing court determined that it
did not violate the limitation. This determination allowed the insured’s counsel to make
statements at closing that may have inflamed the jury’s feelings towards the insurer.
Insurer also argued the lower court erred when it did not grant the motion to set aside the verdict
as being excessive. The reviewing court did not find this argument persuasive, and instead found
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the failure by the insurer to object to the jury instruction that included the listed amount was a
fatal failure on the part of the insurer. This failure resulted in the amount awarded by the jury to
not be deemed excessive even though it exceeded policy limits.
Hale General Contracting Inc., v. Motorist Mutual Insurance Company, 2015-CA-00396-MR
(Ky. Ct. App. March 18, 2016)
http://opinions.kycourts.net/coa/2015-CA-000396.pdf
Introduction of Prior Settlement Offer in Bad Faith Claim
Insured’s injury claim exceeded the policy limits of the other driver. The insured made a UIM
claim against his insurance company. Insurer made a settlement offer at mediation. The Insured
rejected this offer. Insured then filed a bad faith claim against the insurer. The trial court allowed
the mediation offer to be admitted into evidence. The insured argued the admittance of the offer
on appeal. The court of appeals held that the admittance of the offer was permitted. The court
reasoned this offer aided in showing the insured was not harmed by the insurer refusing to settle
with the insured. This offer demonstrated also the insurer’s conduct was not outrageous, which is
a requirement for the insured to recover punitive damages for a bad faith claim.
Hunter v. State Farm Mutual Automobile Insurance Co., 2012-CA-001907 (Ky. Ct. App. Feb. 5,
2016)
http://opinions.kycourts.net/coa/2012-CA-001907.pdf
UIM Claim When Vehicle Owner is Known
Insured sought damages under an underinsured motorist policy after being involved in a hit and
run with an unknown driver. Insurer claimed as a defense that the underinsured motorist policy
was not implicated due to the owner of the vehicle being identified. Following the accident, the
license plate of the abandoned vehicle was traced to the owner of the vehicle. The owner was
insured; however, he was not the driver on the day of the accident. The court of appeals held,
since the vehicle was insured by a known owner, it did not matter that the driver at the time of
the accident was unknown. Insurance for the unknown driver is not controlling in determining
whether the underinsured motorist policy is implicated. Rather the only determination needed is
whether the vehicle was owned and insured by a known person. In the current case, there was a
known owner, thus precluding coverage under the UIM policy.
Joshua Jackson v. State Farm Fire and Casualty Ins. Co., 2014-CA-001000-MR (Ky. Ct. App.
July 1, 2016)
http://162.114.92.72/COA/2014-CA001000.pdf#xml=http://162.114.92.72/dtsearch.asp?cmd=pdfhits&DocId=27965&Index=D%3a
%5cInetpub%5cwwwroot%5cIndices%5cBoth%5fCourts%5fIndex&HitCount=4&hits=14+15+
16+17+&hc=4&req=2014%2DCA%2D001000%2DMR+
Occupant - UIM Benefits
Plaintiff was injured when he was stuck between two vehicles engaging in conversation with
occupants of both vehicles. He received Basic Reparations Benefits (BRB) and a liability
coverage settlement as a pedestrian. Injured then filed suit against State Farm for UIM coverage
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as an occupant of a vehicle. The trial court granted State Farm’s motion for summary judgment
concluding that injured did not meet all four criteria for occupancy adopted in Kentucky Farm
Bureau v. McKinney. The court of appeals reversed, determining the insured qualified as
“occupying” under the McKinney criteria, and his acceptance of BRB did not disqualify him for
UIM coverage from State Farm.
Kentucky Farm Bureau v. Armfield, 2014-CA-001559-MR (Ky. Ct. App. Feb. 26, 2016)
http://opinions.kycourts.net/coa/2014-CA-001559.pdf
UIM Policy Exclusion for Loss of Consortium Claim
Following a motorcycle accident involving the insured and his wife, the wife sought recovery
from the insurer on a loss of consortium claim due to the injuries sustained by her husband. The
insured husband was unable to recover under his UIM policy due to an exclusion for accidents
where the insured is on a motorcycle. The insured’s wife sought recovery regardless of the
insured being excluded from coverage. The court stated that, while a loss of consortium claim is
independent of other claims, it is still a derivative claim that requires the injured to succeed on
his or her personal injury claim in order for the loss of consortium claim to also succeed. Since
the insured in the current case was excluded from recovery under his policy, his wife was also
excluded for her loss of consortium due to the insured’s failure to succeed on his claims.
Simmons v GEICO Indemnity Company, 2014-CA-000805 (Ky. Ct. App. Sept. 2, 2016)
http://opinions.kycourts.net/coa/2014-CA-000805.pdf
No UIM Coverage on At-Fault Vehicle Insured Under Policy
Decedent died because of a car accident in his own vehicle driven by his stepson. Decedent’s
policy provided liability coverage and UIM coverage on decedent’s vehicle. Policy excluded
UIM coverage under these facts. The decedent’s estate attempted to claim UIM benefits under its
own policy. The Court ruled the doctrine of reasonable expectations, which entitles insured to all
coverage reasonably expected under its policy, would not apply here since the UIM exclusion
was “conspicuous, clear, and unambiguous.”
Taylor v. Bristol West Insurance Company, 2014-CA-001648 (Ky. Ct. App. February 19, 2016)
http://opinions.kycourts.net/coa/2014-CA-001648.pdf
Jurisdiction in UIM Claim
Indiana resident was involved in a car accident in Kentucky. He had an Indiana policy. The
insured was able to reach a settlement with the driver of the other vehicle. The insured then
sought UIM coverage from the insurer in Kentucky. The insurer sought to have the case
dismissed due to the lack of jurisdiction. The court of appeals affirmed this dismissal due to the
court not having jurisdiction. The court of appeals reasoned that the Kentucky courts did not
have jurisdiction due to the insurance agreement being contracted between two Indiana residents
and the contract insuring property in Indiana. After the settlement between the insured and other
driver, the court of appeals held that there was no longer a connection between the Indiana
insurer and Kentucky. The insurance company entered into the contract believing it was for
property owned by an Indiana resident within Indiana. The insurer did not enter into the
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insurance agreement with the intention to insure property that may be damaged in the state of
Kentucky. This lack of connection led to the dismissal.
c.

Employment Decisions

Administrative Office of the Courts v. Blevins, 2015-CA-001726-WC (Ky. Ct. App. April 8,
2016)
http://opinions.kycourts.net/coa/2015-CA-001726.pdf
Employer’s Liability for Employee’s Injuries Coming to Work
Employee was injured slipping on black ice in a parking lot next to employer’s premises. The
lower court awarded the employee income and medical benefits. Employer appealed, arguing the
employer is not liable for injuries when the employee is either coming to or leaving work.
However, there is an exception for some injuries that occur during transit. If the injury is work
related and occurs in an area that the employer controls then the employer may be liable. In the
current case, the employee did not injure herself in a parking lot controlled by the employer.
However, the employer did instruct the employee as to which parking lots she was not allowed to
park. This in effect forced the employee to park in the lot where the injury occurred. The
employer’s constraints on where the employee could park expanded the area the employer
“controlled”, allowing employer to be liable for the injuries.
Bowman v. Meadowview Regional Medical Center LLC., 2014-CA-001659 (Ky. Ct. App. Sept.
2, 2016)
http://opinions.kycourts.net/coa/2014-CA-001659.pdf
Third Party Liability - Up The Ladder
Injured was a contracted security guard, injured at the hospital assigned, while acting within the
scope of her employment. She received Workers’ Compensation from her employer, the security
company, then sued the hospital for negligence. The court held the hospital was entitled to upthe-ladder immunity from tort claims because her work was recurrent and regular as required. In
addition, since the hospital fits the statutory definition of “employer” there can be no subrogation
of Workers’ Compensation benefits by the security company in this situation.
Brown v. Mitsui Sumitomo Insurance Company, 2013-CA-001191-MR (Ky. Ct. App. May 6,
2016)
http://opinions.kycourts.net/coa/2013-CA-001191.pdf
Underinsured Motorist Exception to Workers’ Compensation Recovery
Employee was a passenger in a company car involved in an accident with underinsured motorist.
Employee received worker’s compensation benefits, which did not cover all of his damages.
Employee brought an initial action against the other motorist’s insurance company, believing his
claim against his employer’s UIM insurer was barred due to the worker’s compensation
recovery. This belief was wrong. The employee included the employer’s insurer in the
subsequent claim. The insurer sought for a dismissal of the claim. The insurer argued the claim
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was barred by the two-year limitation in the policy. The court agreed this limitation barred the
employee from seeking a claim against the insurer. Due to this dismissal of the claim, the
employee was barred from seeking a claim against the other motorist’s insurer, due to that
insurer being secondary to the employer’s insurer. The failure by the employee to follow this
procedure resulted in the employee having no cause of action against either insurer.
Ready Electric v. Scharringhausen, 2015-CA-001816-WC (Ky. Ct. App. Aug. 12, 2016)
http://opinions.kycourts.net/coa/2015-CA-001816.pdf
Workers’ Compensation
Employee was injured on a job site after his supervisor removed the required lock-out/tag-out
safety mechanisms while employee continued to work on the equipment. Employer argued that
the employee is not entitled to enhanced benefits because it was not the employer that
intentionally acted causing the injury. The court concluded a safety violation, which causes a
work-related injury, infers intent on the employer, and the enhanced benefit provision of
KRS 342.165(1) applies. Therefore, employee was entitled to enhanced benefits.

d.

Premises Liability Decisions

Cobb v. Kramer, 2012-CA-001107-MR (Ky. Ct. App. Jan. 29, 2016)
http://opinions.kycourts.net/coa/2012-CA-001107.pdf
Relationship of Open and Obvious Doctrine With Comparative Fault in Premises Liability
House cleaner was exiting the home of a customer when she slipped and fell on ice causing her
to break her ankle. The defendant claimed no liability as ice was a natural hazard open and
obvious to the plaintiff. However, recent Kentucky case law had changed the open and obvious
doctrine since the adoption of comparative negligence. This change allows for the open and
obvious nature of a hazard to be a factor considered in deciding apportionment of fault among
parties, rather than the old doctrine of the open and obvious which foreclosed a plaintiff’s
recovery if the hazard was deemed open and obvious. Due to this change the court of appeals
held that the jury may consider the open and obvious nature of the ice on the driveway when
deciding the percentage of negligence amongst the parties.
Daum v Ginter, 2015-CA-001303 (Ky. Ct. App. Sept. 2, 2016)
http://opinions.kycourts.net/coa/2015-CA-001303.pdf
Premises Liability
Injured fell on a public sidewalk adjacent to defendant’s property. Injured discovered the
sidewalk was not dedicated to any public entity, including the county, and proceeded to sue the
property owner. The court reiterated that sidewalks along city streets are public sidewalks;
therefore, there can be no liability for damages imposed on the defendant property owner.
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Higdon v. Buisson Investment Corp. d/b/a Whispering Hills Apartment, 2013-CA-001908 (Ky.
Ct. App. March 4, 2016)
http://opinions.kycourts.net/coa/2013-CA-001908.pdf
Premise Liability of a Landlord
Apartment tenant sued landlord for injuries due to slipping and falling on a moist sloping
walkway in a common area. The tenant alleged the landlord was negligent in constructing and
maintaining a sloping walkway without applying slip-resistant paint. The landlord claimed that
due to the sloping walkway and moist surface on the day of the injury, the hazard was open and
obvious to the tenant, and the landlord was not liable. The trial court granted summary judgment
for the landlord. However, the court of appeals reversed, and held that the open and obvious
exception for liability did not apply in the current case. Rather, landlords owe tenants a duty to
“exercise reasonable diligence to keep common areas retained under the landlord’s control in a
safe condition for the tenants.” Due to the location of the sloping walkway being in the common
area of the property, the landlord owed the tenant a greater duty in maintaining the safety of the
walkway.
Johnson v. Norfolk Southern Railway Company, 2014-CA-001298-MR (Ky. Ct. App. April 15,
2016)
http://opinions.kycourts.net/coa/2014-CA-001298.pdf
Firefighter’s Rule
Police officer was injured after chasing a suspect onto defendants’ property. He sought damages
for the injuries sustained due to falling down an embankment. The lower court granted a directed
verdict for defendant under the “Firefighter’s Rule.” This rule precludes civil servants who are
injured on duty from suing citizens who request the civil servant’s service. However, the court of
appeals reversed on the basis that the defendant was not the party that had called for the officer.
Rather the officer was injured due to a wholly independent risk different in kind and character
than anticipated based on the original dispatch.
Memorial Sports Complex, LLC v. McCormick, 2013-CA-001788 (Ky. Ct. App. Sept. 2, 2016)
http://opinions.kycourts.net/coa/2013-CA-001788.pdf
Premises Liability - Indemnity, Contribution, Apportionment
Injured was hurt, as a minor, after running into a fence while playing baseball at a sports
complex. The sports complex attempted to spread liability, and seek indemnity from three thirdparty defendants; the injured’s father, coach, and the fencing installation company. However,
since the sports complex was the primary, and efficient cause of injured’s injuries, over the thirdparty defendants, who were dismissed from the action, the court held indemnification is not
applicable. Nevertheless, the sports complex will only be liable for its own negligence, and the
corresponding damages under Kentucky comparative fault.
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Shirrell v. The Kroger Company, 2015-CA-000362-MR (Ky. Ct. App. Aug. 12, 2016)
http://opinions.kycourts.net/coa/2015-CA-000362.pdf
Open and Obvious Hazard
Plaintiff was injured after slipping on posters in the store. Since the posters were an open and
obvious hazard, the lower court granted the store’s motion for summary judgment. Following the
lower court decision, the Supreme Court decided, Carter v. Bullit Host, LLC, 471 S.W.3d 288
(Ky. 2015), which emphasized that open and obvious was usually a question of fact for a jury to
decide when distributing fault. In the same case, the Supreme Court created two exceptions for
when “it is beyond dispute that the landowner had done all that was reasonable or the hazard
cannot be corrected by any means.” Here, since it was not beyond doubt that the store did all that
was reasonable to fulfill its duty to plaintiff, the case was remanded back to the trial court to
determine this factual question.
e.

Governmental Immunity Decisions

Commonwealth of Kentucky Transportation Cabinet v. Watson, 2015-CA-001610 (Ky. Ct. App.
Sept. 2, 2016)
http://opinions.kycourts.net/coa/2015-CA-001610.pdf
Sovereign Immunity - Maintenance of Traffic Light
Claimant injured in traffic accident brought claims against the transportation cabinet, the other
driver, and his employer. The court determined the Transportation Cabinet was entitled to
sovereign immunity, and be dismissed from the action to pursue liability as required in the Board
of Claims. Since the Transportation Cabinet was entitled to sovereign immunity, and dismissed,
it was no longer subject to apportionment as requested.
Louis Martin v. Richard Storm, 2015-CA-000762- MR (Ky. Ct. App. July 29, 2016)
http://opinions.kycourts.net/coa/2015-CA-000762.pdf
Qualified Immunity
Plaintiff sustained injuries due to a fallen tree three days after a brutal storm, and sued the
County Engineer and the Director of Public Works. The Director of Public Works was entitled to
qualified immunity and dismissed from the case. County Engineer claimed he was not
responsible for tree removal and claimed the Operations and Maintenance Division held such
responsibility, despite the statute. The court held County Engineer was denied qualified
immunity, since he had a statutory duty to clear obstacles from public roads when they became a
hazard.
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f.

Other Significant Decisions

Acuity Mutual Insurance Company v. Martin/Elias Properties, LLC., 2013-CA-001428 (Ky. Ct.
App. March 25, 2016)
http://opinions.kycourts.net/coa/2013-CA-001428.pdf
Duty to Defend
Insured was renovating the foundation of a home of a third party. The third party intended on
selling the renovated home for profit. However, during the renovation, the insured failed to
secure the foundation, resulting in damages to the home. The insurer sought a declaratory action
stating that it had no duty to defend the insured. The trial court found that the insurer did have a
duty to defend. The court of appeals, however, determined the insurer did not have a duty to
defend. The court reasoned that the action leading to the claim was the negligent behavior of the
insured. This negligent behavior resulted in the actions falling outside the “occurrence”
requirement for coverage under the commercial general liability policy. Due to the insured
having control over the entire process, the failed renovation was due to its negligence and not an
occurrence that was outside its control. For this reason, the insurer did not have a duty to defend.
Flint v. Nationwide Insurance Company, 2015-CA-001699-MR (Ky. Ct. App. July 29, 2016)
http://opinions.kycourts.net/coa/2015-CA-001699.pdf

Direct Cause of Action Against Insurer
Third party brought a secondary suit pro se against the insurer of another for neglecting to pay
for damage the insured allegedly caused to third party’s condominium. The third party appealed
the lower court dismissal, claiming his request for a jury trial was improperly denied, resulting in
violation of his civil rights. The court found no such violation, and noted the third party had not
provided any circumstances which would warrant a special judge for his proceedings. The brief
submitted by the third party was riddled with general information about the judiciary, and no
apparent legitimate legal claims. The court concluded the case was dismissed on proper grounds
under the rules of civil procedure, and the insurer was not liable to the third party, as denoted in
the original case.
Jewell v. Zaher, 2014-CA-000923 (Ky. Ct. App. Aug. 28, 2015)
http://opinions.kycourts.net/coa/2014-CA-000923.pdf
Replacement of Deceased Party
Plaintiff was involved in a car accident and brought a negligence action against the other driver.
Prior to the case being resolved, the defendant passed away. Plaintiff waited over a year after the
death of the defendant to substitute a party for the deceased. On this basis, the court dismissed
the plaintiff’s case. The court of appeals affirmed this dismissal, stating the Kentucky Rules of
Civil Procedure require the party to substitute for a deceased party within one year after the
death. The plaintiff claimed that she was unaware of the death until after the one year had
passed. The court of appeals rejected this argument, stating that the one-year limitation was
mandatory and not discretionary. This failure prevented the plaintiff from seeking damages in the
negligence action against the deceased defendant.
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Mannahan v. Eaton Corp, Palmer Products Corp and Arvin-Meritor, Inc., 2013-CA-002005-MR
(Ky. Ct. App. July 15, 2016)
http://opinions.kycourts.net/coa/2013-CA-002005.pdf
Toxic Tort
A man retired from a coal company and later developed mesothelioma, which he believes came
from his exposure to the asbestos-containing products made by the companies named in this suit.
Since Kentucky does not have an established test to determine exposure causation in asbestos
cases, the determination of causation revolves around the strength of evidence surrounding the
products which resulted in exposure. The court determined appellant did not provide enough
evidence to prove that any of the appellees’ asbestos-containing products caused his
mesothelioma.
Sandra Burchett, et al. v. Amanda Burchett, et al., 2015-CA-000198-MR (Ky. Ct. App. May 13,
2016)
http://opinions.kycourts.net/coa/2015-CA-000198.pdf
Wrongful Death - Negligent Entrustment
This wrongful death case stems from a vehicle sold by defendant Louisa Auto Mart to codefendants Amanda Burchett and Erik Blair. Roughly one week later, Blair had an accident
allegedly as a result of his driving while intoxicated. Plaintiff’s decedent, Benjamin Burchett,
was killed in the crash. Plaintiff alleged the seller remained the owner of the vehicle involved in
the incident, and negligently entrusted Blair and Burchett with the vehicle, because neither had
valid drivers’ licenses or insurance. The court found the seller had relieved himself and the
dealership of ownership, and was not liable for the consequences of Blair’s action, as a seller of
vehicles has options on the means of transferring title.

3.

Federal Court Decision

Preferred Automotive Sales Inc. v. Motorists Mutual Insurance Co., 15-6183 (6th Cir. June 14,
2016)
http://www.opn.ca6.uscourts.gov/opinions.pdf/16a0321n-06.pdf
Auto Dealership Fraud
Insured bought a Mercedes from plaintiff based on the incorrect presumption that the vehicle had
no prior damage. When insured found that to be incorrect, he sued plaintiff for
misrepresentation. Plaintiff then insisted their insurer, Motorists Mutual, defend the suit. The
policy defined “suit” as a proceeding stemming from tangible harm. Precedent in this circuit
establishes that a product bought in a defective state does not constitute an “occurrence” under
liability policies. Since the vehicle in question was defective upon purchase, and no additional
occurrence resulted in tangible damage, Motorist Mutual need not defend the lawsuit.
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D.

SIGNIFICANT CASE PENDING BEFORE THE KENTUCKY SUPREME COURT

State Farm Mutual Insurance Company v. Roniesha Adams, 2015-SC-000366-DG
EUO Refusal- PIP Claim
The issue on appeal concerns the enforceability of EUO requirements in insurance policies for
Personal Injury Protection. The court of appeals went against precedent from other states in
deciding that EUO requirements are not enforceable in PIP claims, yet noted EUO provisions are
enforceable in all other instances.

This case was pending at the time this summary was printed. To confirm
whether the Supreme Court has issued a decision in this case, we invite
you to visit our website at http://www.smithrolfes.com.
THIS IS AN ADVERTISEMENT
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V.

THE STATE OF INDIANA
A.

FREQUENTLY CITED INDIANA STATUTES
1.

Automobile Insurance

I.C. § 9-25-2-3
Financial Responsibility
Requires insurance in the following amounts:
(1)

$25,000.00 per person;

(2)

$50,000.00 per accident; and

(3)

$10,000.00 property coverage per accident.

I.C. § 27-7-5-2(a)
UM/UIM Coverage
Requires insurers to offer UM/UIM coverage with every bodily injury liability policy of
insurance in an amount not less than $50,000.00 or the limit of liability insurance, whichever is
greater and which can only be rejected in writing.
I.C. § 27-7-5-4(a)
Uninsured Motor Vehicles
An uninsured motor vehicle is one without liability insurance or not otherwise compliant with
the financial responsibility requirements of such laws of this or another state or where the insurer
is unable to make payments to the limit of liability due to insolvency.
I.C. § 27-7-5-4(b)
Underinsured Motor Vehicles
An underinsured motor vehicle is one where the limits of coverage available for payment to the
insured under all bodily injury liability policies covering persons liable to the insured are less
than the limits of the insured’s underinsured motorist coverage.
I.C. § 27-7-6-2
Definitions
This statute contains the definitions for “automobile insurance policy”, and “automobile liability
coverage”.
2.

Negligence, Other Torts and Contribution

I.C. § 7.1-5-10-15.5
Civil Liability for Furnishing Alcohol
A person who furnishes alcohol is not liable for civil action for damages caused by the
intoxicated person, unless they actually knew the person was visibly intoxicated, and the
intoxication of the person was the proximate cause of the injury or damage.
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If a person, who is 21, suffers an injury or death, caused by voluntary intoxication, the person,
the person’s heirs, dependents or representative may not make a claim against the person who
furnished the alcohol.
I.C. § 12-15-29-4.5
Medicaid Claim
Insurer must accept a Medicaid claim for a Medicaid recipient for three (3) years from the date
of service. An insurer cannot deny a Medicaid claim solely based on the date of submission, type
or format of the claim, method of submission or failure to provide proper documentation.
Insurer cannot deny a Medicaid claim solely due to lack of prior authorization. Insurer will
conduct the prior authorization retrospectively when prior authorization is necessary. Insurer
must adjudicate such claim as if it received prior authorization.
I.C. § 14-22-10-2.5
Entry Onto Premises of Another
A person, who enters a premise, without permission or monetary compensation, for the purposes
of hunting or fishing, does not have an assurance that the premise is safe.
The owner of a premise does not assume responsibility or incur liability for damage or injury
caused by others persons using the premises.
I.C. § 22-3-10-1
Ban on Employer Waiver of Liability
Any contracts between an employer and an employee, or any contracts between an employee and
any third-party, which purport to release the employer or third-party from any liability for
damages arising out of the negligence of the employer or third-party are against public policy
and declared null and void.
I.C. § 34-18-8-4
Medical Malpractice – Prerequisite to Commencement of Action
Prior to commencing a medical malpractice action in Indiana, the claimant’s proposed complaint
must be presented to a “medical review panel” for review, and the panel must provide an opinion
regarding whether or not the evidence supports the alleged conclusions.
I.C. § 34-20-1-1
Products Liability Actions
The article governs all actions that are brought by a user or consumer against a manufacturer or
seller for physical harm caused by a product regardless of the substantive legal theory or theories
upon which the action is brought.
I.C. § 34-20-2-1
Product Liability
Liability exists for an unreasonably dangerous or defective product if the seller should
reasonably foresee the consumer or class of persons being exposed to the harm caused by the
defective condition, the seller is engaged in the business of selling the product and the product
reaches the user or consumer without substantial alteration.
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I.C. § 34-20-2-2
Product Liability
An action can be maintained even though reasonable care was used in the manufacture and
preparation of the product and there is no privity of contract. However, reasonable care is a
defense to design defect claims and those for failure to provide adequate warnings.
I.C. § 34-20-2-3
Strict Product Liability
An action for strict product liability for an unreasonably dangerous defective condition may only
be brought against the manufacturer.
I.C. § 34-20-2-4
Product Manufacturers
If a court cannot gain jurisdiction over a manufacturer, then the manufacturer’s principal
distributor or seller over whom the court can gain jurisdiction will be deemed the manufacturer
of the product.
I.C. § 34-20-3-1
Product Liability
A product liability action in negligence or strict liability must be commenced within two (2)
years from the cause of action or within ten (10) years after the delivery to the initial user or
customer. If the cause of action happens after eight (8) years but before ten (10) years of the date
of delivery, the action may be commenced within two (2) years after the cause of action.
I.C. § 34-20-9-1
Indemnity in Product Liability Actions
A party held liable may seek indemnity from other persons whose actual fault caused the product
to be defective.
I.C. § 34-23-1-1
Wrongful Death
Requires an action in wrongful death to be maintained by the personal representative of the
decedent and to have been able to have been prosecuted by the decedent had the decedent lived.
I.C. § 34-23-1-2(d)
Limitation of Certain Wrongful Death Damages
The type of damages in subsection (c)(3)(A) (reasonable medical, hospital, funeral and burial
expenses) are limited to $300,000.00.
I.C. § 34-31-4-1
Parental Liability
A parent is liable for no more than $5,000.00 in actual damages from damage caused by their
child, if the parent has custody and the child is living with the parent.
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I.C. § 34-44-1-3
Payments of Awards
Proof of payments may be considered by trier of fact for determining the amount of any award
and for any court review of awards considered excessive.
I.C. § 34-51-2-2
Comparative Fault of Governmental Subdivisions
Contributory negligence remains a complete defense to claims under the Tort Claims Act.
I.C. § 34-51-2-5
Comparative Fault Set-Off
Contributory fault of a claimant acts to proportionately reduce the total damages for an injury by
the claimant’s contributory fault.
I.C. § 34-51-2-6
Contributory Negligence as Complete Defense
Contributory negligence is a complete defense if a claimant’s contributory fault is greater than
the fault of all other persons whose fault proximately contributed to the claimant’s damages.
I.C. § 34-51-2-10
Intentional Torts
A plaintiff may recover one-hundred percent of the compensatory damages in a civil action for
an intentional tort from a defendant who was convicted after a prosecution based on the same
evidence.
I.C. § 34-51-2-12
Contribution and Indemnity
In an action under this chapter, there is no right of contribution among tortfeasors. The right of
indemnity is unaffected by this section.
I.C. § 34-51-2-14
Nonparty Defense
In an action based on fault, a defendant may assert that the damages of the claimant were caused
in full or in part by a nonparty.
I.C. § 34-51-2-15
Nonparty Defense
The burden of proving a nonparty defense is upon the defendant who must affirmatively plead
the defense.
I.C. § 34-51-2-16
Nonparty Defense
A nonparty defense must be pled if known. Nonparty defenses which become known after the
filing of the answer must be raised with reasonable promptness. If the summons and complaint
were served more than one hundred fifty (150) days prior to the expiration of the claimant’s
statute of limitations, nonparty defenses must be pled no later than forty-five (45) days prior to
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the expiration of that limitation of action; however, the trial court may alter these time limits to
allow defendants a reasonable opportunity to discover the existence of a nonparty defense and
allow the claimant a reasonable opportunity to add the nonparty as an additional defendant prior
to the expiration of the period of limitations applicable to the claim.
I.C. § 34-51-3-2
Punitive Damages – Clear and Convincing Evidence
Any claim for punitive damages must be established by clear and convincing evidence to support
an award.
I.C. § 34-51-3-4
Punitive Damages – Maximum Award
Any punitive damage award may not be more than the greater of:
(1)

Three times the amount of compensatory damages; or

(2)

Fifty Thousand Dollars ($50,000.00).

I.C. § 34-51-3-5
Punitive Damages – Mandatory Reduction
If a trier of fact awards punitive damages that exceed the maximum allowable award, the court
shall reduce the punitive damage award to an amount no more than the greater of:
(1)

Three times the amount of compensatory damages; or

(2)

Fifty Thousand Dollars ($50,000.00).
3.

Subrogation

I.C. § 27-7-5-6(a)
Subrogation for UM/UIM Payments
Provides that payment of UM/UIM coverage for damages operates to subrogate the insurer to
any cause of action in tort which payee may have.
I.C. § 27-7-5-6(b)
Exception to the Right of Subrogation for UIM Payments
The insurer providing underinsured motorist coverage does not have the right of subrogation if it
is informed of a bona fide offer of settlement which includes a certification of the liability
coverage limits of the underinsured motorist and the insurer fails to advance payment in at least
the amount of the offer within thirty (30) days.
I.C. § 34-51-2-19
Lien Reduction
Subrogation claims or other liens or claims arising out of the payment of medical expenses or
other benefits as the result of personal injuries or death shall be diminished by the claimant’s
comparative fault or the un-collectability of the full value of the claim resulting from limited
liability insurance or any other cause in the same proportion as the claimant’s recovery is
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reduced. The lien or claim shall also bear a pro rata share of the claimant’s attorney fees and
litigation expenses.
4.

Insurance Fraud

I.C. § 27-2-13-2
Release of Information by Insurer
Insurer must furnish policy information relevant to fire loss, history of claims of claimant, and
materials relating to fire investigation, if requested by an authorized agency investigating a fire
loss.
I.C. § 27-2-13-3
Arson Reporting
When an insurer has reason to believe a fire loss in which it has an interest is caused by a means
that was not accidental, then the company shall notify an authorized agency in writing and
provide that agency with all materials developed from the insurer’s investigation of the fire loss.
The insurer shall also provide the office of the State Fire Marshal a copy of any information
provided under this section.
I.C. § 27-2-13-4
Arson Reporting
When an authorized agency receives information under this chapter, it may release or provide the
same information to any other authorized agency to further its investigation. In addition, an
insurer who provides information under this chapter has the reciprocal right to request and
receive relevant information from that agency. Finally, an insurer or authorized agency, who
releases or provides evidence or information under this chapter, is immune from any civil or
criminal liability for providing the evidence or information.
I.C. § 27-2-13-5
Arson Reporting
When an authorized agency is investigating a fire that it believes to have been caused by arson it
may, in writing, order an insurer to withhold payment of any policy proceeds on the damaged or
destroyed property for up to thirty (30) days from the date of the order. The insurer may not
make a payment during that time, except as follows:
(1)

Emergency living expenses;

(2)

Emergency action necessary to secure the premises;

(3)

To prevent further damage to the premises; or

(4)

To a mortgagee who is not the target of the investigation of the authorized
agency.

I.C. § 27-2-14-2
Vehicle Theft Reporting
If an insurer has reason to believe that a vehicle theft claim made by an insured is fraudulent, the
insurer shall notify, in writing, an authorized agency of the suspected fraudulent claim and
provide the agency with all materials developed from the insurer’s investigation.
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I.C. § 27-2-14-3
Vehicle Theft Reporting
An authorized agency investigating a vehicle theft may, in writing, require an insurer
investigating the loss to release any and all relevant information or evidence considered
important to the authorized agency, including:
(1)

Pertinent policy information (including a policy application);

(2)

Policy premium payment records;

(3)

History of prior claims made by the insured; and

(4)

Material relating to the investigation, including:
a)

Statements;

b)

Proofs of Loss; and/or

c)

Other relevant evidence.

I.C. § 27-2-14-4
Vehicle Theft Reporting
An authorized agency provided with information under this chapter may release or provide the
same information to any other authorized agency to further its investigation. In addition, an
insurer who provides information under this section has the reciprocal right to request and
receive relevant information from that agency. When requested, the agency shall provide the
requested information within a reasonable time, not exceeding thirty (30) days. Finally, an
insurer or authorized agency that releases or provides evidence or other information under this
chapter is immune from civil or criminal liability for providing that information.
I.C. § 27-2-16-3
Claim Forms
All preprinted claim forms required by an insurer as a condition of payment of a claim must
contain a statement which clearly states the following: “A person who knowingly and with intent
to defraud an insurer files a statement of claim containing any false, incomplete, or misleading
information commits a felony.”
I.C. § 27-2-19-7
Immunity for Exchange of Information
An insurer, attorney, or investigative agency that receives and provides information pursuant to
the requirements of the Indiana Code in good faith is immune from liability arising from the act
of receiving, or the act of providing the information.
I.C. § 36-8-17-7
Fire Investigation
A fire department must investigate and determine the cause of fire in their territory. If the fire
chief believes a crime was committed, he must notify the division and submit a report. The report
must include: (1) a statement of facts; (2) the extent of damage; (3) the amount of insurance; and
(4) other information required in the commission’s rules. To carry out this section, the fire
department may: (1) enter and inspect property; (2) cooperate with prosecuting attorney;
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(3) subpoena witnesses and documents; (4) give oaths; (5) take depositions and conduct
hearings; and (6) separate witnesses and regulate the course of proceedings.
5.

Miscellaneous Statutes

I.C. § 22-3-2-6
Workers’ Compensation – Exclusive Remedy
The Indiana Workers’ Compensation Administration provides the exclusive rights and remedies
granted to an employee by account of personal injury or death, by accident, while that employee
is within the course and scope of his employment.
I.C. § 25-10-1-15
Admissibility of Chiropractor Testimony
A chiropractor’s testimony relating to records or reports of a licensed medical physician may be
admissible as evidence at trial if:
(1)

The chiropractor is properly qualified as an expert; and

(2)

The court is satisfied the information which the chiropractor testifies about is of
the type reasonably relied on by other chiropractors.

I.C. § 27-4-1-4.5
Unfair Claim Settlement Practices
The statute sets forth certain actions/inactions which may constitute unfair claim settlement
practices under Indiana law.
I.C. § 34-14-1-1
Declaratory Judgment
A court may declare rights, status, and other legal relations whether or not further relief is or
could be claimed.
I.C. § 34-14-1-2
Declaratory Judgment
A person interested under a deed, will, written contract, or other writings or whose rights, status,
or other legal relations are affected by a statute, municipal ordinance, contract, or franchise may
have questions of construction or validity determined or obtain a declaration of rights, status, or
legal relations thereunder.
I.C. § 34-50-1-4
Qualified Settlement Offer
This is essentially a codification of the Trial Rule 68 Offer of Judgment. When a qualified
settlement offer is made pursuant to this statute, and not accepted, then the party rejecting the
offer must ultimately obtain a more favorable judgment. If the rejecting party fails to obtain a
more favorable judgment, the offering party is entitled to attorney’s fees, costs, and expenses in
an amount not to exceed $1,000.00. To be valid, a qualified settlement offer must:
(1)

Be in writing;
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(2)

Be signed by the offeror or the offeror’s attorney;

(3)

Be designated on its face as a “qualified settlement offer;”

(4)

Be delivered to each recipient or the recipient’s attorney by:
a)

Registered or certified mail; or

b)

Any other method that verifies the date of receipt; and

(5)

Set forth the complete terms of the settlement proposal in sufficient detail to allow
the recipient to decide whether to accept or reject it;

(6)

Include the name and address of the offeror and the offeror’s attorney; and

(7)

Expressly revoke all prior qualified settlement offers made by the offeror to the
recipient.

I.C. § 34-51-4-8
Prejudgment Interest
If a court awards prejudgment interest, the court must determine the period during which
prejudgment interest accrues, which may not exceed forty-eight (48) months. Generally,
prejudgment interest will begin to accrue on the latest of the following dates:
(1)

Fifteen months after the cause of action accrued; and

(2)

Six months after a medical malpractice claim is filed (if, I.C. § 34-18-8 and
I.C. § 34-19-9 do not apply) or one hundred eighty (180) days after a medical
review panel is formed to review a medical malpractice complaint.

(3)

In all cases, however, the court shall exclude any period of delay that the court
determines is caused by the party requesting prejudgment interest.
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B.

INDIANA STATUTES OF LIMITATIONS

Claim Type/Section

Statute Period

Employment
I.C. § 34-11-2-1

Except those based upon a written contract, within two years of
the date of the act or omission complained of.

T
W
O

Medical Malpractice
I.C. § 34-11-2-3

Within two years from the date of the act, omission or neglect
complained of.

Personal Injury, Injury
to Character and Injury
to Property
I.C. § 34-11-2-4(2)

Within two years after the cause of action arises.

Y
E
A
R
S

Product Liability
I.C. § 34-20-3-1(b)

Within two years after the cause of action accrues; or not more
than ten years after the delivery of the product to the initial user
or consumer. However, if the cause of action accrues at least
eight years but less than ten years after that initial delivery, the
action may be commenced at any time within two years after the
cause of action accrues.

Wrongful Death
I.C. § 34-23-1-1

Within two years after the death of the decedent.

Bad Faith
I.C. § 34-11-2-4(2)

Two years from alleged act of bad faith.

Workers’
Compensation
I.C. § 22-3-9-8

Within two years from the date the cause of action accrues.
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C.

SIGNIFICANT INDIANA COURT DECISIONS
1.

Supreme Court Decisions
a.

Insurance Coverage Decisions

Schmidt v. Indiana Insurance Co., 22S01–1507–PL–412 (2015)
http://www.in.gov/judiciary/opinions/pdf/12021501bd.pdf
Representation as to Occupancy
Insurer denied coverage for fire loss due to material misrepresentations, and revoked the policy.
The insurer claimed the insured did not disclose the vacancy, condemnation, renovation, or rental
status of the house, but the insured claimed he did. The court found genuine issues of material
fact, overturning the summary judgment motion, as to whether the relevant information was
disclosed. However, the court also reaffirmed partial summary judgment as to the insured’s
counterclaim of negligent failure to procure appropriate insurance, as the insurer’s agents did not
prove no other type of policy could have covered the property.
State Farm Mut. Auto. Ins. Co. v. Jakubowicz, 56 N.E.3d 617 (2016)
http://www.in.gov/judiciary/opinions/pdf/07261601shd.pdf
Ambiguity in Policy
Insurer filed a motion for summary judgment after the insured sought leave to amend complaint
to include UIM claim in personal injury lawsuit over three years after the accident. The policy
required a UIM claim be brought within three years of the accident. However, the policy also
provided a UIM claim will only be paid if the tortfeasor’s insurance has been exhausted. The
court deemed the policy to be ambiguous and construed the policy in favor of the insured. The
trial court’s denial of the insurer’s motion for summary judgment was affirmed.
b.

Other Significant Decisions

Clifton v. McCammack, 49S02-1504-CT-228 (2015)
http://www.in.gov/judiciary/opinions/pdf/09211501lhr.pdf
Negligent Infliction of Emotional Distress Bystander Rule
Father of a moped driver who was killed in a car accident learned of the accident while watching
the news. The father then sued for negligent infliction of emotional distress. The Supreme Court
declined to expand the bystander rule to include situations where the person learned of the
incident through the news or social media. The court disapproved of cases that expanded the rule
to allow non-eyewitnesses to recover. Finally, the court held that the factors set forth by the
Supreme Court must be strictly met in order for a bystander claim to proceed.
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Goodwin v. Yeakle’s Sports Bar and Grill, Inc., 27S02-1510-CT-627 (2016)
http://www.in.gov/judiciary/opinions/pdf/10261601rdr.pdf
Negligence
Bar patrons, injured in a shooting while on the bar’s premises, sued the bar for negligence. The
court affirmed trial court’s grant of summary judgment in favor of the bar. The court concluded
the bar owed no duty to the patrons because the shooting was not foreseeable as a matter of law.
In re: Indiana State Fair Litigation, 49S02–1601–CT–51 (2016)
http://www.in.gov/judiciary/opinions/pdf/01281601lhr.pdf
Retroactive Indemnification
During the Indiana State Fair in 2011, a stage collapsed during severe weather before a concert
killing and injuring several dozen people. The plaintiff provided the defendant with concert
equipment for the state fair every year. The plaintiff and defendant, for 10 years prior to the
accident, would follow the same procedure when paying invoices for the rentals during the fair.
The plaintiff would submit a blank claim voucher with invoices attached and the defendant
would sign it if the payment was correct. They both did the same in 2011 when lawsuits were
pending for the stage collapse. The plaintiff claimed that two sentences on the 2011 invoice
indemnified them for their own negligence in relation to the stage collapse. Indiana requires clear
and unequivocal language to indemnify for another’s own negligence and be expressed
unambiguously in the course of dealing. This is especially true when the indemnification would
be retroactive. The court stated that the terms on the invoices from the plaintiff did expressly and
unambiguously imply retroactive indemnification for the plaintiff. The court upheld the trial
court’s summary judgment in favor of the defendant because the plaintiff did not provide the
invoice to the defendant to be signed until after the company had rendered its services and after
the stage collapse. The defendant was not bound to indemnify the plaintiff.
Myers v. Crouse-Hinds Div. of Cooper Indus., Inc., 49S00-1502-MI-119 (2016)
http://www.in.gov/judiciary/opinions/pdf/03021601bed.pdf
Statute of Repose Struck Down in Asbestos Products Liability Cases
The case brought together three appeals where the plaintiffs alleged damages from asbestosrelated diseases. One plaintiff claimed exposure working as an electrician between 1959 and
1999. He was not diagnosed with mesothelioma until March 2014. Another plaintiff claimed
exposure while working between 1955 and 1970. He was not diagnosed until March 2007. Under
the Indiana Product Liability Act, plaintiffs injured by defendants that did not mine or sell raw
asbestos are subject to a 10-year statute of repose. This required a plaintiff to bring a suit within
two years of discovery, but if discovery was made more than 10 years after last exposure the
claim was barred. Those plaintiffs who were injured by defendants who mined or sold raw
asbestos were not subject to a statute of repose. The court found that this disparity was
unconstitutional and void. Therefore, the court held that the Product Liability Act’s statute of
repose does not apply to cases involving plaintiffs who have had protracted exposure to asbestos.
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Patchett v. Lee, 29S04-1610-CT-549 (2016)
http://www.in.gov/judiciary/opinions/pdf/10211601ggs.pdf
Collateral Source
Plaintiff in personal injury action successfully moved to prevent trial evidence of collateral
medical payments received from Healthy Indiana Plan (HIP). Court of appeals affirmed as the
HIP payments were government-negotiated, and thus their use in trial was excludable. The
Supreme Court reversed and held reimbursements made by government payers were not
excludable as they are relevant to determining the reasonable value of medical services.

2.

Appellate Court Decisions
a.

Insurance Coverage Decisions

Cincinnati Specialty Underwriters Insurance Co. v. Carpenter, et al., 33A01-1602-CT-265
(2016)
http://www.in.gov/judiciary/opinions/pdf/09081601tac.pdf
Insurer Has No Obligation to Make Payments Under Bad Faith or Colluded Consent Judgments
Arising from a felony battery incident in a bar, insurer sought declaratory judgment that it need
not provide coverage for a consent decree between the bar and battered patron. The decree noted
the bar as vicariously liable for the batterer’s negligence. At trial and affirmed at appeal, the
courts found, by the clear and convincing evidence standard, that the consent decree was the
product of either collusion or bad faith, and therefore the insurer is not bound by the
determination of liability and damages in the consent judgment.
Jonas v. State Farm Life Insurance Co., 29A02–1510–PL–1761
http://caselaw.findlaw.com/in-court-of-appeals/1730796.html
Life Insurance Breach of Settlement Agreement
Couple purchased reciprocal life insurance policies on one another, divorced a few years later,
and ex-spouse was ordered in the divorce decree to transfer ownership of the policy to spouse but
did not. Ex-spouse died one year later, and spouse submitted a claim for the life insurance
proceeds. Insurer and spouse later reached an oral settlement agreement. Spouse then appealed
the settlement, claiming that no meeting of the minds occurred thus he was owed the full policy
amount. Trial court found, and appellate court affirmed, the settlement agreement was
enforceable.
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Milbank Insurance Co. v. Indiana Insurance Co., et al., 46A03-1512-PL-2096
http://www.in.gov/judiciary/opinions/pdf/07201601mgr.pdf
Primary/Excess Coverage
Case arose from a personal injury lawsuit where an auto-repair student drove a third party’s
vehicle into her teacher when bringing the vehicle in to learn to repair it in class. In determining
which insurance policy would be primary and which would be excess, the court declared the
third party’s insurance policy was primary, with the school’s policy covering on an excess basis.
Secura Supreme Insurance Co., et al. v. Johnson, 64A03-1503-PL-83
http://www.in.gov/judiciary/opinions/pdf/02161603rrp.pdf
Definition of “Household”
Insured homeowner rented out a house to his sister. Her dogs bit a guest who then sued for
injury. On summary judgment motion, trial court rejected guest’s argument that the sister was a
part of insured’s household. Insurance policy covered those in the “household”, but left the term
undefined. The appellate court overruled and remanded the case to trial to determine whether or
not the sister is part of insured’s household.
Starr v. State Farm Insurance Co., 32A05-1605-PL-976
https://www.in.gov/judiciary/opinions/pdf/09161602en.pdf
Coverage Decision – Late Payments
Insured brought breach of contract suit against insurer for denying coverage after a one-vehicle
wreck. Insured had missed premium payments multiple times over several years, paying the
premiums in full, but after cancellation, resulting in temporary losses of coverage. Trial court
held that the wreck had fallen into one of those canceled periods. Appellate court affirmed,
noting that failure to remit unearned premiums on pro rata basis was not strong enough to estop
denial of coverage.
b.

UM/UIM Decisions

Empire Fire Insurance v. Frierson, 49A02–1503–CT–126
http://www.in.gov/judiciary/opinions/pdf/01211601ebb.pdf
Supplemental Liability Protection
Rental-car driver brought action against supplemental liability protection (SLP) insurer for
denying UIM coverage claimed from an auto collision. The policy was limited to required statestatutory liability coverage by two and one half pages of fine print. The trial court denied the
insurer’s summary judgment motion as the fine print was not readily understandable to the driver
and removed the exclusion; the jury ruled in favor of the driver. The insurer appealed the denial
of the motion stating that the exclusion of the fine print was in error, with which the appellate
court agreed, noting the clauses were not too difficult to understand.
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Fireman’s Fund Insurance Co. v. Ackerman, 82A01–1509–CT–1350
http://www.in.gov/judiciary/opinions/pdf/07141602mpb.pdf
Imputation of UM/UIM Coverage
A vehicular collision resulted in personal injury lawsuit. The injured person’s employer had
UM/UIM coverage and an umbrella policy. Insurer argued coverage should not be imputed
because the umbrella policy expressly did not provide UM/UIM coverage, but insurer’s motion
was denied. Previously, an Indiana Code Section required this coverage even when not stated in
the umbrella policy, but the requirement was repealed in 2005. The appellate court overruled the
denial of summary judgment noting that the relevant Indiana Code Section is interpreted to mean
any issuance of a policy, as opposed to only meaning new policies.
c.

Employment Decisions

Indiana Bureau of Motor Vehicles v. Hargrave, 82A01–1504–CR–137
http://www.in.gov/judiciary/opinions/pdf/02021601nhv.pdf
Commercial Driver’s License Laws
Driver was arrested for operating a vehicle under the influence of alcohol. Driver surrendered his
commercial driver’s license (CDL) in order to take a diversion program to prevent an OVI from
appearing on his driving record, and to later regain an unblemished CDL. The Bureau of Motor
Vehicles appealed the trial court’s decision as federal regulations prohibit this practice under
Anti-Masking laws. The appellate court reversed the trial court, and decided in the Bureau’s
favor.
Robbins v. Trustees of Indiana University, 49A04-1412-CT-583
http://www.in.gov/judiciary/opinions/pdf/10021501ebb.pdf
Respondeat Superior & Vicarious Liability
A patient allegedly involved in a personal feud with a nurse sued the nurse’s employer for
invasion of privacy in connection with the nurse’s unauthorized and illegal access to the patient’s
medical records, alleging vicarious liability. The court held since the nurse was not working
within her scope of employment and was not authorized to access any of the information on the
patient, the employer could not be held vicariously liable under the doctrine of respondeat
superior.
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d.

Other Significant Decisions

Garrison v. Ford, 49A05–1512–CT–02120
http://www.in.gov/judiciary/opinions/pdf/04131601lmb.pdf
Choice of Venue
Plaintiffs filed suit in Marion County arising from a vehicular accident. Defendants filed a
motion to change venue to Johnson County as the evidence was primarily in Johnson County
where the collision occurred. The trial judge granted the motion. Plaintiff appealed on basis that
Indiana’s trial rules do not rank criteria for “preferred venue.” If the complaint is filed in any
preferred venue, the trial judge has no authority to transfer the case based solely on defendant’s
preference. The appellate court agreed with this argument, and ordered a change of venue back
to the court where the case was originally filed.
Hall v. Dallman Contractors, LLC, 49A02-1502-CT-67
http://www.in.gov/judiciary/opinions/pdf/02031601rra.pdf
Workers’ Compensation Act Bars Negligence Claim Against Employer
Employee was injured during the course of her employment and received Workers’
Compensation benefits from her employer, a subsidiary of parent company. Employee then sued
other parties and a different subsidiary of parent company for negligence. Under the Workers’
Compensation Act, negligence actions are barred against all employers and joint employers.
Employee argued that joint employers should only include subsidiaries directly or immediately
tied to a single parent company, and all higher-tiered subsidiaries are excluded. The court
disagreed and held that the Workers’ Compensation Act barred the employee from filing a
negligence lawsuit against her employer and any subsidiaries of a common parent company.
Marlow v. Better Bars, Inc., 32A01-1504-CT-144
http://www.in.gov/judiciary/opinions/pdf/11301501par.pdf
Dram Shop Act
A bar patron sued a bar after the patron, while intoxicated and in handcuffs, fled from a police
officer into oncoming traffic and was struck by two vehicles. The trial court ruled on summary
judgment the bar was not liable under the Dram Shop Act as it did not have actual knowledge the
patron was visibly intoxicated. The appellate court reversed and remanded the case for a trial,
noting there were issues of material fact as to whether the bar actually knew the patron was
visibly intoxicated and whether the vehicular injuries were reasonably foreseeable to the bar after
serving the patron alcoholic beverages.
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Sasso v. State Farm Mut. Auto. Ins. Co., 54A05-1411-PL-527
http://www.in.gov/judiciary/opinions/pdf/09111502ewn.pdf
Payment Under Guest Statute
Driver had asked insured, who was her mother, to use her car for business and paid her $50.00 in
gas money for the trip. During the trip, insured was injured while riding as the passenger in the
car. Insured sued driver for negligence. Insurer claimed the insured was precluded from bringing
the claim under Indiana’s Guest Statute, which generally bars negligence claims against a family
member unless there was a “substantial and material” payment for the transportation. The court
held the Guest Statute applied because payment for gas was not enough to constitute a
“substantial and material” payment under the statute.
Techna-Fit, Inc. v. Fluid Transfer Products, Inc., 32A05-1410-PL-462
http://www.in.gov/judiciary/opinions/pdf/10141501ewn.pdf
Statutory Caps on Punitive Damages
An aftermarket parts manufacturer sued another aftermarket part manufacturer for unfair
competition in violation of the Lanham Act (the primary federal trademark law); the defendant
brought and won counterclaims for breach of contract and fiduciary duty resulting in significant
punitive damages. Indiana has a statutory cap on punitive damages limited to thrice the amount
of compensatory damages or $50,000.00, whichever is greater. The court of appeals interpreted
Indiana’s statutory cap on punitive damages to be based on the amount of compensatory
damages awarded for the specific claims for which punitive damages were requested in a party's
pleadings.

3.

Federal Court Decisions
a.

Insurance Coverage Decisions

Central States, Southeast and Southwest Areas Health and Welfare Fund v. American
International Group, et al., 2016 WL 6205750 (7th Cir.) 15–2237
http://media.ca7.uscourts.gov/cgi-bin/rssExec.pl?Submit=Display&Path=Y2016/D10-24/C:152237:J:Sykes:aut:T:fnOp:N:1850799:S:0
ERISA Reimbursement from Insurers
Self-funded ERISA plan sued multiple independent health insurers seeking reimbursement for
medical expenses it paid on behalf of student athlete beneficiaries who were covered under both
the ERISA plan and the insurers’ policies. Following the general consensus of other related
claims throughout the country, the court affirmed the dismissal of the ERISA plan’s lawsuit as it
was seeking legal, monetary relief as opposed to “specifically identifiable” funds through
equitable relief.
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Continental Insurance Co. v. George J. Beemsterboer, Inc., et al., Northern District of Indiana,
2:14-CV-00382
https://docs.justia.com/cases/federal/district-courts/indiana/inndce/2:2014cv00382/80457/37
Duty to Defend or Indemnify Under Hull Insurance
A slag company (Insured) faced environmental contamination claims arising from piles of
petroleum coke and coal dust being windswept away into surrounding areas. Insurer sought
declaratory judgment it had no obligation to defend or indemnify for environmental claims under
Hull insurance policy. Insured brought counterclaim alleging breach of contract and breach of
duty of good faith. The court held that because of the respirable dust exclusion in the policy,
insurer had no duty to defend nor indemnify for the coke and coal dust contaminations.
However, it also held allegations that arose from loading and offloading coke from docked
barges did invoke liability coverage.
Hartford Casualty Insurance Co. v. Karlin, Fleisher & Falkenberg, Seventh Circuit Court of
Appeals, 15-3417
http://cases.justia.com/federal/districtcourts/illinois/ilndce/1:2014cv02883/295182/61/0.pdf?ts=1443712892
Employee Benefits Liability Provisions
Retired employee sued his former employer for breach of contract by failing to pay for unused
but accrued sick and vacation days. Insurer sought declaratory judgment that it did not owe
coverage under employee benefits liability provision as the defendant’s alleged failure to pay did
not arise out of any negligent act in the administration of the employee benefits program. The
trial and appeals courts ruled the claims were not covered under the policy.
Illinois Farmers Insurance Co. v. Overman, Northern District Court of Indiana, 4:14-CV-75TLS
http://law.justia.com/cases/federal/district-courts/indiana/inndce/4:2014cv00075/80649/25/
Duty to Defend or Indemnify Home Daycare Business
Insured ran a daycare business at her home when a child for whom she was hired to provide
daycare died in her home. The insured had only a homeowner’s policy and not a business policy.
Insurer moved for summary judgment saying it had no duty to defend or indemnify the daycare
business. The court agreed with the insurer, noting it would not be equitable to extend coverage
to either of these duties.
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Old Republic Ins. v. Gary/Chicago Int’l Airport, Northern District of Indiana, 2:15-CV-281-JD,
2016 WL 3971663 (July, 7th, 2016)
http://law.justia.com/cases/federal/district-courts/indiana/inndce/2:2015cv00281/83456/27/
Duty to Defend
Insurer filed a summary judgment motion seeking reimbursement of defense costs against
insured based upon policy exclusion for “pollution and contamination of any kind whatsoever.”
The court held that the policy language failed to specify what falls within the terms “pollutant”
and “contamination”, deeming it ambiguous, and construing the policy in favor of coverage for
the insured. Insurer’s motion for summary judgment was denied.
Sun Life Assurance Co. of Canada v. U.S. Bank National Association, 2016 WL 5929825 (7th
Cir.) 16-1049
http://media.ca7.uscourts.gov/cgi-bin/rssExec.pl?Submit=Display&Path=Y2016/D10-12/C:161049:J:Posner:aut:T:fnOp:N:1844394:S:0
Life Insurance Coverage and Insurable Interests
Insurer refused to pay life insurance policy proceeds to a bank holding the policy. Insurer
asserted the bank had no insurable interest in the life insured. The court affirmed the insurer had
to pay the bank under the policy, noting there were no other persons who could have had an
insurable interest. Court also found insurer acted in bad faith by delaying payout with no
reasonable basis.
Telamon Corp. v. Charter Oak Fire Insurance Co., et al., Southern District of Indiana, 1:13-CV00382-RLY-DML
http://law.justia.com/cases/federal/district-courts/indiana/insdce/1:2013cv00382/45256/265/
Bad Faith Claim; Commercial Crime Coverage
Corporation lost millions of dollars resulting from theft by one of its vice-presidents. The
corporation sought coverage under its commercial property policy and its crime policy, but was
denied by the insurer. The court agreed there was a basis for denial of coverage. The court also
noted the requirement of a dishonest purpose in coverage denials leading to bad faith claims,
which did not exist here. An appeal was filed.
Valley Forge Insurance Co. v. Hartford Iron & Metal, Inc., Northern District of Indiana, Ft.
Wayne Division, 1:14-CV-006-RLM-SLC
http://law.justia.com/cases/federal/district-courts/indiana/inndce/1:2014cv00006/76749/298/
Conflicts of Interest Between Insurer and Insured
Arising from environmental litigation, insurer was seeking declaratory relief claiming it had right
to control defense and remediation when a conflict of interest exists between insured and insurer
in litigation against each other over an alleged policy breach. The court held that insurer does not
have a right to control the defense because of that conflict of interest.
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b.

Other Decision

Cincinnati Insurance Co. v. Estate of Chee, Seventh Circuit Court of Appeals, 15-3243
http://cases.justia.com/federal/appellate-courts/ca7/15-3243/15-3243-2016-0613.pdf?ts=1465853460
Excess Insurance and Duty to Defend
Single vehicle collision resulted in death of the passenger after being treated at hospital. The
deceased’s estate separately sued the hospital and the driver. Hospital filed contribution claim
against driver, who sought indemnity from his excess insurer. The trial court held the excess
insurer had a duty to defend the claim, and was not entitled to wait until the primary insurer paid
the claim, because the excess policy promised a duty to defend. The appellate court affirmed the
trial court.
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D.

SIGNIFICANT CASES PENDING BEFORE THE INDIANA SUPREME COURT

Megenity v Dunn, 22S04-1609-CT-00465
In a karate practice drill, where students were to perform a certain type of kick on a bag held by a
student volunteer, the defendant performed a different type of kick and injured the plaintiff who
had volunteered to hold the bag. Plaintiff claimed defendant had negligently caused her injuries.
Defendant motioned for summary judgment arguing his conduct was within the ordinary range
of behavior in the sport of karate. In determining whether a sports participant has committed an
act of negligence, the question before the Court is whether the general nature of a participant’s
conduct must be within the ordinary range of behavior in the sport in general, or whether the
specific conduct must be within the ordinary range of behavior for a particular practice drill in
the sport.

Noe Escamilla v. Shiel Sexton Company, Inc., 54S01-1610-CT-546
Whether an employee’s illegal immigration status should be admitted into evidence for the jury
to consider in the employee’s claim for lost future earnings after being injured on the job.

These cases were pending at the time this summary was printed. To confirm
whether the Supreme Court has issued a decision in any of these cases, we invite
you to visit our website at http://www.smithrolfes.com.
THIS IS AN ADVERTISEMENT
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VI.

THE STATE OF MICHIGAN
A.

FREQUENTLY CITED MICHIGAN STATUTES
1. General Considerations in Insurance Claims Management

M.C.L.A. § 29.4
Reporting of Fires; Release of Information by Insurance Companies
Fire investigators and fire prevention officials may request an insurer investigating a fire loss of
real or personal property release all information in possession of the agent relative to the loss. If
an insurer has reason to suspect a fire loss was caused by incendiary means, the insurer must
notify the fire investigating agency and furnish them with all relevant material acquired during
its investigation of the fire loss.
M.C.L.A. § 29.6
Fire Marshal Investigative Authority
State fire marshal may investigate and inquire into fire cause and origin that results in death or
property damage, and without restraint or trespass liability.
M.C.L.A. § 257.1106
Death, Injury or Damages Caused by Uninsured Motorist; Application for Payment from Fund
Where the death of or personal injury or property damage to any person or property is
occasioned by an uninsured motor vehicle, any person who would have a cause of action against
the owner or driver of the uninsured motor vehicle in respect to the death or personal injury or
property may make application for payment out of the Motor Vehicle Accident Claims Act fund
for all damages in respect to the death or personal injury and for damages in excess of $200.00 in
respect to property damage.
M.C.L.A. § 257.1123
Maximum Payments for Death, Injury or Property Damage
In respect to applications under the Motor Vehicle Accident Claims Act for payment of damages
arising out of motor vehicle accidents, the secretary shall not pay out of the fund:
(1)

More than $20,000.00, exclusive of costs, on account of injury to or the death of
one person, and, subject to such limit for any one person so injured or killed, not
more than $40,000.00, exclusive of costs, on account of injury to or the death of
two or more persons in any one accident; and

(2)

More than $10,000.00, exclusive of costs, for loss of or damage to property
resulting from any one accident.

M.C.L.A. § 436.1801(3)
Liquor Liability
Right of action of person killed, injured, or damaged by unlawful sale or providing of alcohol to
minor or visibly intoxicated person, if the unlawful sale is proven to be a proximate cause of the
damage, injury or death.
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M.C.L.A. § 500.2006
Timely Payment of Claims or Interest; Proof of Loss; Calculation of Interest; Exemptions
An insurer must pay on a timely basis to its insured the benefits provided under the terms of its
policy, or, in the alternative, the insurer must pay to its insured twelve percent interest on claims
not paid on a timely basis. Failure to pay claims on a timely basis or to pay interest on claims is
an unfair trade practice unless the claim is reasonably in dispute.
An insurer shall specify, in writing, the materials that constitute a satisfactory proof of loss not
later than thirty (30) days after receipt of a claim, unless the claim is settled within the thirty (30)
days. If proof of loss is not supplied as to the entire claim, the amount supported by proof of loss
shall be considered paid on a timely basis if paid within sixty (60) days after receipt of proof of
loss by the insurer.
M.C.L.A. § 500.2026
Unfair Claims Practices
(1)

(2)

Unfair or deceptive acts or practices in the business of insurance include, but are
not limited to:
a)

Misrepresenting pertinent facts or insurance policy provisions relating to
coverage at issue;

b)

Failing to acknowledge promptly or to act reasonably and promptly upon
communications with respect to claims arising under insurance policies;

c)

Failing to adopt and implement reasonable standards for the prompt
investigation of claims arising under insurance policies;

d)

Refusing to pay claims without conducting a reasonable investigation
based upon the available information;

e)

Failing to affirm or deny coverage of claims within a reasonable time after
proof of loss statements have been completed; and

f)

Failing to attempt in good faith to effectuate prompt, fair, and equitable
settlements of claims in which liability has become reasonably clear.

The failure of an insurer to maintain a complete record of all the complaints of its
insureds which it has received since the date of the last examination is an unfair
method of competition and unfair or deceptive act or practice in the business of
insurance.

M.C.L.A. § 500.2845
Insured Real Property Fire Proceeds
If a claim is filed for a loss to insured real property due to fire or explosion and a final settlement
is reached on the loss to the insured real property, an insurer shall withhold from payment
twenty-five (25) percent of the actual cash value of the insured real property at the time of the
loss or twenty-five (25) percent of the final settlement, whichever is less. For residential
property, the twenty-five (25) percent settlement or judgment withheld shall not exceed
$6,000.00 adjusted annually beginning June 1, 1999, in accordance with the Consumer Price
Index.
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M.C.L.A. § 500.4503
Fraudulent Insurance Acts
In general, a person commits insurance fraud if they present or prepare any oral or written
statement supporting an application or claim for insurance while knowing the statement is false,
either in whole or in part.
M.C.L.A. § 500.4507
Release of Information to Authorized Agency or Insurer
Upon written request by an authorized agency, an insurer may release to the authorized agency,
at the authorized agency's expense, any or all information that is considered important relating to
any suspected insurance fraud. An authorized agency may release information on suspected
insurance fraud to an insurer upon a showing of good cause. This information may include, but is
not limited to, the following:
(1)

Insurance policy information relevant to an investigation, including any
application for a policy;

(2)

Policy premium payment records that are available;

(3)

History of previous claims made by the insured; and/or

(4)

Information relating to the investigation of the suspected insurance fraud,
including statements of any person, proofs of loss, and notice of loss.

M.C.L.A. § 500.4509
Report of Information Concerning Insurance Fraud
In the absence of malice in a prosecution for insurance fraud, any person who cooperates with an
authorized agency or complies with a court order to provide evidence or testimony is not subject
to civil liability with respect to any act concerning the suspected insurance fraud, unless that
person knows that the evidence, information, testimony, or matter contains false information
pertaining to any material fact or thing.
M.C.L.A. § 500.4511
Violations; Penalties
A person who commits insurance fraud is guilty of a felony punishable by imprisonment for not
more than four (4) years or a fine of not more than $50,000.00, or both, and restitution. A person
who enters into an agreement or conspiracy to commit insurance fraud is guilty of a felony
punishable by imprisonment for not more than ten (10) years or by a fine of not more than
$50,000.00, or both, and shall be ordered to pay restitution.
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2.

Automobile Insurance

M.C.L.A. § 500.3009
Minimum Auto Insurance Limits
An automobile liability policy insuring against loss resulting from liability imposed by law for
property damage, bodily injury, or death suffered by any person arising out of the ownership,
operation, maintenance, or use of a motor vehicle shall not be issued to any motor vehicle unless
the liability coverage is subject to a limit, exclusive of interest and costs of:
(1)

Not less than $20,000.00 because of bodily injury to or death of one person in any
one accident, and subject to that limit for one person;

(2)

To a limit of not less than $40,000.00 because of bodily injury to or death of two
or more persons in any one accident; and

(3)

To a limit of not less than $10,000.00 because of injury to or destruction of
property of others in any accident.

M.C.L.A. § 500.3010
Loss or Damage Caused by Fire or Explosion to Motor Vehicle
An automobile insurer shall not pay a claim of $2,000.00 or more for loss or damage caused by
fire or explosion to an insured motor vehicle until a report has been submitted to the fire or law
enforcement authority designated and the insurer has received from the insured a copy of the
report.
This section does not apply to accidental fires or explosions. If the insurer or the fire or law
enforcement authority designated determines that the fire or explosion may not be accidental, the
insurer shall notify the insured of the requirement for a report under this section by no later than
thirty (30) days after the determination.
M.C.L.A. § 500.3105
Personal Protection Benefits; Accidental Bodily Injury
(1)

Under personal protection insurance an insurer is liable to pay benefits for
accidental bodily injury arising out of the ownership, operation, maintenance or
use of a motor vehicle.

(2)

Personal protection insurance benefits are due without regard to fault.

(3)

Bodily injury includes death resulting therefrom and damage to or loss of a
person's prosthetic devices in connection with the injury.

(4)

Bodily injury is accidental as to a person claiming personal protection insurance
benefits unless suffered intentionally by the injured person or caused intentionally
by the claimant. Even though a person knows that bodily injury is substantially
certain to be caused by his act or omission, he does not cause or suffer injury
intentionally if he acts or refrains from acting for the purpose of averting injury to
property or to any person, including himself.
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M.C.L.A. § 500.3107
Allowable Medical Expenses and Accommodations
Personal protection insurance benefits are payable for the following:
(1)

Allowable expenses consisting of all reasonable charges incurred for reasonably
necessary products, services, and accommodations for an injured person's care,
recovery, or rehabilitation;

(2)

Work loss consisting of loss of income from work an injured person would have
performed during the first three (3) years after the date of the accident if he or she
had not been injured. The statutory maximum is based upon a schedule which is
periodically adjusted for inflation; and

(3)

Replacement services or expenses, not exceeding $20.00 per day, reasonably
incurred in obtaining ordinary and necessary services in lieu of those that, if he or
she had not been injured, an injured person would have performed during the first
three (3) years after the date of the accident, not for income but for the benefit of
himself or herself or of his or her dependent.

M.C.L.A. § 500.3112
Payees of Personal Protection Benefits; Payments as Discharge of Liability
Personal protection insurance benefits are payable to or for the benefit of an injured person or, in
case of his death, to or for the benefit of his dependents. Payment by an insurer of personal
protection insurance benefits discharges the insurer's liability to the extent of the payments
unless the insurer has been notified in writing of the claim of some other person. If there is doubt
about the proper person to receive the benefits or the proper apportionment, the insurer and the
claimant may apply to the circuit court for an appropriate order. In the absence of a court order
the insurer may pay:
(1)

To the dependents of the injured person, the personal protection insurance
benefits accrued before his death without appointment of an administrator or
executor; and

(2)

To the surviving spouse, the personal protection insurance benefits due any
dependent children living with the spouse.

M.C.L.A. § 500.3113
Persons Not Entitled to Personal Protection Benefits
A person is not entitled to be paid personal protection insurance benefits for accidental bodily
injury if at the time of the accident:
(1)

The person was using a motor vehicle or motorcycle which he or she had taken
unlawfully, unless the person reasonably believed that he or she was entitled to
take and use the vehicle;

(2)

The person was the owner or registrant of a motor vehicle involved in the accident
and failed to maintain the security for payment of benefits under personal and
property protection insurance; and/or
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(3)

The person was not a resident of Michigan, was an occupant of a motor vehicle
not registered in Michigan, and was not insured by an insurer which has filed a
certification for nonresidents.
3.

General Liability Considerations

M.C.L.A. § 418.131
Employer-Employee Recovery; Remedies
The right to the recovery of Workers’ Compensation benefits shall be the employee’s exclusive
remedy against the employer for a personal injury or medical condition resulting from the
employment. An employer can be held liable for an intentional tort where an employee is injured
as a result of a deliberate act of the employer and the employer specifically intended the injury.
An employer is presumed to have intended to injure the employee if the employer had
knowledge that an injury was certain to occur and willfully disregarded that knowledge.
M.C.L.A. § 600.1483
Medical Malpractice Damages Cap
In a medical liability action, total noneconomic damages recoverable by all plaintiffs against all
defendants are limited to $280,000.00, adjusted annually for inflation, except in cases where the
plaintiff is hemiplegic, paraplegic, or quadriplegic due to an injury to the brain or spinal cord, or
where the plaintiff had permanently impaired cognitive capacity, or the plaintiff has had a
permanent loss of or damage to a reproductive organ, then noneconomic damages shall not
exceed $500,000.00.
M.C.L.A. § 600.2913
Parental Liability for Minor Child’s Willful Injury or Damage
Person can recover damages for maximum of $2,500.00 from parents of resident minor child of
parents when the minor has willfully or maliciously caused injury or damaged property.
M.C.L.A. § 600.2922
Wrongful Death Actions
Whenever the death of a person is caused by a wrongful act, neglect, or fault of another and the
act would have entitled the party injured to maintain an action and recover damages if death had
not ensued, the party that would have been liable shall be liable to an action for damages. Every
action under this section shall be brought by, and in the name of, the personal representative of
the estate of the deceased. The people entitled to damages by being damaged by the death only
include the decedent’s spouse, parents, children, descendants, grandchildren, brothers and sisters,
grandparents, the children of the decedent’s spouse, and those who are devisees under the will of
the deceased, and those entitled to share in the state under the laws of intestate succession.

84

M.C.L.A. § 600.2925a
Contribution Between Tortfeasors
When two or more persons become jointly or severally liable in tort for the same injury to a
person or property, there is a right of contribution among them even if a judgment has not been
recovered against all or any of them.
The right of contribution exists only in favor of a tortfeasor who has paid more than his pro rata
share of the common liability, and his total recovery is limited to the amount paid by him in
excess of his pro rata share. A tortfeasor against whom contribution is sought shall not be
compelled to make contribution beyond his own pro rata share of the entire liability.
M.C.L.A. § 600.2946
Product Liability Actions
A manufacturer or seller is not liable unless a plaintiff establishes that the product was not
reasonably safe at the time the specific unit of the product left the control of the manufacturer or
seller and, according to generally accepted production practices at the time, a practical and
technically feasible alternative production practice was available that would have prevented the
harm without significantly impairing the usefulness or desirability of the product to users and
without creating equal or greater risk of harm to others.
There is a rebuttable presumption that the manufacturer or seller is not liable if the aspect of the
product allegedly causing the harm was in compliance with federal or state standards, or was in
compliance with regulations or standards relevant to the event causing the death or injury
promulgated by a federal or state agency responsible for reviewing the safety of the product.
M.C.L.A. § 600.2946a
Product Liability Actions; Caps on Damages
In an action for product liability, the total noneconomic damages shall not exceed $280,000.00,
adjusted annually for inflation, unless the defect in the product caused either the person’s death
or permanent loss of a vital bodily function, in which case the total amount of damages for
noneconomic loss shall not exceed $500,000.00.
In awarding damages in a product liability action, the trier of fact shall itemize damages into
economic and noneconomic losses. Neither the court nor counsel for a party shall inform the jury
of the limitations. The court shall adjust an award of noneconomic loss to conform to the
limitations.
M.C.L.A. § 600.2959
Comparative Fault
In a tort action, the court shall reduce the damages by the percentage of comparative fault of the
person upon whose injury or death the damages are based. If the plaintiff’s percentage of fault is
greater than the aggregate fault of the other person or persons, whether or not parties to the
action, the court shall reduce economic damages by the percentage of comparative fault of the
person upon whose injury or death the damages are based, and noneconomic damages shall not
be awarded.
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M.C.L.A. § 600.6304
Joint and Several Liability
The trier of fact must allocate liability among nonparties, even in medical malpractice cases
where the plaintiff is not at fault, before joint and several liability is imposed on each defendant.
Once joint and several liability is determined to apply, joint and several liability prohibits the
limitation of damages to each defendant’s respective percentage of fault.
M.C.L.A. § 691.1407
Governmental Immunity from Tort Liability
A governmental agency is immune from tort liability if the governmental agency is engaged in
the exercise or discharge of a governmental function.
An officer, employee, member, or volunteer of the governmental agency is immune from tort
liability caused while acting on behalf of the government agency if the following three
conditions are met:
(1)

The officer, employee, member, or volunteer is acting or reasonably believes he
or she is acting within the scope of his or her authority;

(2)

The governmental agency is engaged in the exercise or discharge of a
governmental function; and

(3)

The officer's, employee's, member's, or volunteer's conduct does not amount to
negligence that is the proximate cause of the injury or damage.
4.

Miscellaneous Statutes

M.C.L.A. § 24.264
Declaratory Judgment Actions
Unless an exclusive procedure or remedy is provided by a statute governing the agency, the
validity or applicability of a rule may be determined in an action for declaratory judgment when
the court finds that the rule or its threatened application interferes with or impairs, or imminently
threatens to interfere with or impair, the legal rights or privileges of the plaintiff.
M.C.L.A. § 600.2157
Waiver of Physician-Patient Privilege
In any personal injury suit, if the plaintiff produces a physician as a witness who has treated the
patient for the injury or for any disease or condition for which the malpractice is alleged, that
patient is considered to have waived the privilege provided in this section as to another physician
who has treated the patient for the injuries, disease, or condition.
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M.C.L.A. § 600.6303
Collateral Source Benefits; Subrogation
In a personal injury action in which the plaintiff seeks to recover expenses, evidence that the
expense or loss was paid or is payable by collateral source is admissible. The collateral source
provider is joined after a verdict for the plaintiff is rendered and before a judgment is entered on
the verdict. If the court determines that all or part of the plaintiff’s economic damages are
payable by a collateral source, the court will reduce the part of the judgment which represents
damages paid or payable. This reduction shall not exceed the amount of the judgment for
economic loss or that portion of the verdict which represents damages paid or payable by a
collateral source.
Within ten (10) days after a verdict for the plaintiff, plaintiff's attorney shall send notice of the
verdict to all persons entitled by contract to a lien against the proceeds of plaintiff's recovery. If a
contractual lienholder does not exercise the lienholder’s right of subrogation within twenty (20)
days after receipt of the notice of the verdict, the lienholder shall lose the right of subrogation.
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B.

MICHIGAN STATUTES OF LIMITATIONS

Claim Type/Section

Statute Period

Libel, Defamation, or
Slander
M.C.L.A. § 600.5805(9)

One year for an action charging libel or slander.

Disability of Infancy or
Insanity at Accrual of
Claim
M.C.L.A. § 600.5851

If the person entitled to bring an action is under eighteen years of
age or not mentally competent at the time the claim accrues, the
person shall have one year after the disability is removed,
through death or otherwise, to make the entry or bring the action.

Actions for Personal or
Property Protection
Benefits; Notice of
Injury

An action for recovery of personal protection insurance benefits
for accidental bodily injury may not be commenced later than
one year after the date of the automobile accident causing the
injury unless written notice of injury has been given to the
insurer within one year after the accident or unless the insurer
has previously made a payment of personal protection insurance
benefits for the injury.

M.C.L.A. § 500.3145

An action for recovery of property protection insurance benefits
shall not be commenced later than one year after the accident.
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Claim Type/Section

Statute Period

Assault, Battery, or False
Imprisonment
M.C.L.A. § 600.5805(2)(4)

Two years for a person charging assault, battery, or false
imprisonment.

Malicious Prosecution
M.C.L.A. § 600.5805(5)

Two years from the date of the underlying criminal action being
terminated in favor of the accused.

Medical Malpractice
M.C.L.A. § 600.5805(6),
§ 600.5838(a)

Two years for an action charging malpractice, or within six
months after the plaintiff discovers, or should have discovered,
the existence of the claim, whichever is later. However, except
as otherwise provided in section 600.5851(7) or (8) regarding
minors, the claim shall not be commenced later than six years
after the date of the act or omission that is the basis of the
claim.

Fraudulent Concealment
of Claim or Identity of
Person Liable, Discovery
M.C.L.A. § 600.5856

If a person who is or may be liable for any claim fraudulently
conceals the existence of the claim from the knowledge of the
person entitled to sue on the claim, the action may be
commenced at any time within two years after the person who
is entitled to bring the action discovers, or should have
discovered, the existence of the claim, although the action
would otherwise be barred by the period of limitations.

Five years for a person charging assault or battery against: his
or her spouse or former spouse, an individual with whom he or
she has a child in common, an individual with whom he or she
has had a dating relationship, or a person with whom he or she
resides or formerly resided.
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Claim Type/Section

Statute Period

Bodily Injuries for Claims
Not Otherwise Specified
by Statute
M.C.L.A. § 600.5805(10)

Actions to recover damages for injuries to person or property
must be brought within three years from the time of accrual.

Wrongful Death
M.C.L.A. § 600.5805(10)

Three years after the time of the death for all actions to recover
damages for the death of a person.

Product Liability Claims
M.C.L.A. § 600.5805(13)

Three years from when the cause of action accrues. The cause
of action accrues when a plaintiff by exercise of reasonable
diligence discovers, or should have discovered, that he or she
has a possible cause of action. However, in the case of a
product that has been in use for not less than ten years, the
plaintiff, in proving a prima facie case, shall be required to do
so without benefit of any presumption.

Claim Type/Section

Statute Period

Breach of Contract for
Written or Oral Sale
M.C.L.A. § 440.2725

Four years from when the cause of action has accrued. A cause
of action accrues when the breach occurs, regardless of the
aggrieved party’s lack of knowledge of the breach. By the
original agreement the parties may reduce the period of
limitation to not less than one year, but may not extend it.

90

T
H
R
E
E
Y
E
A
R
S

F
O
U
R
Y
E
A
R
S

Claim Type/Section

Statute Period

Damages for Breach of
Contract
M.C.L.A. § 600.5807(8)

Six years for actions to recover damages or sums due for breach
of contract, starting from the date that the claim accrued.

S
I
X

Damage to Property by
Engineers, Contractors,
Architects
M.C.L.A. § 600.5839(1)

Six years for actions against architects, professional engineers,
or contractors arising from improvements to real property.

Y
E
A
R
S

Death or Injury Arising
from Improvements to
Real Property
M.C.L.A. § 600.5839

Six years after the time of occupancy of the completed
improvement, use, or acceptance of the improvement, or one
year after the defect is discovered, or should have been
discovered, provided the defect constitutes the proximate cause
of the injury or damage and is the result of gross negligence. No
such action shall be maintained for more than ten years after the
time of occupancy of the completed improvement, use or
acceptance of the improvement.

Uninsured/
Underinsured Motorist
Coverage
M.C.L.A. § 600.5807(8)

In the absence of a contractual limitations provision, suit for
UM/UIM benefits is governed by the six-year statute of
limitations applicable to contract actions, not the three-year
period applicable to claims for injury to person or property.

Claim Type/Section

Statute Period

Foreclosure of
Mortgages
M.C.L.A. § 600.5803

No person shall bring or maintain any action or proceeding to
foreclose a mortgage on real estate unless he commences the
action or proceeding within fifteen years after the mortgage
becomes due or within fifteen years after the last payment was
made on the mortgage.
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C.

SIGNIFICANT MICHIGAN COURT DECISIONS
1.

Supreme Court Decisions
a.

Government Immunity

Lego v. Liss, 149246, 2016 WL 39629 (Mich. Jan. 4, 2016)
http://courts.mi.gov/Courts/MichiganSupremeCourt/Clerks/Recent%20Opinions/1516%20Term%20Opinions/149246-7%20Opinion.pdf
Under the Immunity Statute MCL 600.2966 Police Officers and Firefighters are Immune from All
Tort Liability Arising from the Normal, Inherent, and Foreseeable Risks of Their Profession
The defendant shot the plaintiff, both of whom are police officers, during the course of an
attempted apprehension of an armed robbery suspect. Plaintiff sued the defendant for gross
negligence, for which the defendant asserted immunity under MCL 600.2966. The court of
appeals found that summary disposition for the defendants was inappropriate because, if the
defendant’s actions were especially egregious, he would not be entitled to immunity because his
actions would not arise from the normal, inherent, and foreseeable risks of his profession. The
Supreme Court reversed, granting summary disposition to the defendant, finding MCL 600.2966
provides immunity for police officers or firefighters for all tort liability.
People v. Harris, 499 Mich. 332 (2016)
http://courts.mi.gov/Courts/MichiganSupremeCourt/Clerks/Recent%20Opinions/1516%20Term%20Opinions/149872-3;%20150042.pdf
False or Inaccurate Statements Made by a Law Enforcement Officer During an Internal
Investigation Cannot be Used Against the Officer in Subsequent Criminal Investigations
Defendant police officer approached a car to question an individual. The questioning quickly
turned into an assault. Two other officers on the scene stood by and did nothing. During an
internal investigation, the three officers were advised under the Disclosures by Law Enforcement
Officers act (DLEO) that if they refused to answer questions their employment may be
terminated, and that any information they provided in their statements could not be used against
them in subsequent criminal proceedings. All three defendants made false statements during the
hearing. After a video of the assault was made available, the officers were charged with
obstruction of justice. At trial, the charges were dismissed because the statements of the
defendants were protected by the DLEO. On appeal, the court reversed and reinstated the
obstruction-of-justice charges. The Supreme Court ruled that the legislative intent of the DLEO
protected “information” both true and false, and under a plain language reading of the statute
dismissal of the charges was required.
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b.

No-Fault/PIP Decision

Jesperson v. Auto Club Ins. Ass'n, 499 Mich. 29 (2016)
http://courts.mi.gov/Courts/MichiganSupremeCourt/Clerks/Recent%20Opinions/1516%20Term%20Opinions/150332%20Opinion.pdf
A No-Fault PIP Claim Can be Brought After the One Year Statute of Limitations Expired When
the Insurer Had Paid Some Benefits Before the Suit Was Filed
MCL 500.3145(1) provides two exceptions to the normal one year statute of limitations for
which a no-fault/PIP suit must be filed; the insurer receives notice of the injury and the insurer
has made personal protection payments to the insured for the injury. Because the insurer had
made some benefit payments to the plaintiff in this case within one year of the injury, but before
the suit was filed, the one year statute of limitations did not bar the suit.
c.

Other Significant Decision

Pirgu v. United Services Auto. Ass’n., 499 Mich. 269 (2016)
http://publicdocs.courts.mi.gov:81/opinions/final/sct/150834_63_01.pdf
Determining the Reasonable Hourly Rate Customarily Charged and Multiplying by the Reasonable
Amount of Hours Expended is the Appropriate Test for Determining Baseline “Reasonable”
Attorney Fees Under MCL 500.3148
Plaintiff brought suit for reinstatement of discontinued benefits and attorney fees. The trial court
found the discontinuation of PIP benefits unreasonable, and attorney fees were warranted under
MCL 500.3148. The jury awarded plaintiff approximately one third of what she requested, and
the court awarded one third of the judgment as attorney fees, reasoning that one third would be
the amount due on a reasonable contingency agreement. The court of appeals affirmed, holding
that the awarded attorney fees was “reasonable” and that the Smith v. Khouri framework for
determining “reasonable” attorney fees was not applicable. The Supreme Court overruled,
finding, under the Smith framework, a reasonable hourly rate customarily charged, multiplied by
the reasonable amount of hours expended, is the appropriate uniform test to determine the
baseline for attorney fees under the statute, before making any adjustments based on the factors
in the statute.
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2.

Appellate Court Decisions
a.

Insurance Coverage Decisions

21st Century Premier Ins. Co. v. Zufelt, et al., 325657 (Mich. Ct. App. May 24, 2016)
http://www.michbar.org/file/opinions/appeals/2016/052416/62797.pdf
An Insurer Can Rescind a Policy When the Insured Fails to Disclose an Accident
Plaintiff failed to disclose a recent previous accident to his insurer. When plaintiff attempted to
recover no-fault/PIP benefits for another incident, the insurer rescinded the no-fault policy based
on the failure to disclose the previous accident. The court found that there need not be a finding
of fraud for the insurer to rescind the policy after such a misrepresentation. The medical health
care provider also must reimburse the insurer for the cost of medical services paid under the
policy.
Atlantic Casualty Insurance Company v. Gustafson, 325739 (Mich. Ct. App. May 26, 2016)
http://publicdocs.courts.mi.gov:81/opinions/final/coa/20160526_c325739_28_325739.opn.pdf
“Any Property Owner” Exclusion in Commercial General Liability Policy Extends to Those Doing
the Work - Not the Residential Homeowner
A piece of debris flew from the machine defendant contractor was operating and struck
defendant homeowner in the eye. Defendant contractor had a commercial general liability policy
issued by plaintiff insurer. Plaintiff insurer initially said the injury was covered under the policy,
but later determined they had no duty to defend or indemnify based on a policy exclusion of “any
property owner.” The trial court granted summary disposition in favor of the plaintiff. The court
of appeals reversed the decision, interpreting the ambiguity of “any property owner” to mean
individuals with a commercial interest in the project.
Estate of Catherine Dawn Skidmore v. Consumers Energy Company, (Mich. Ct. App. May 24,
2016)
http://publicdocs.courts.mi.gov/opinions/final/coa/20160524_c323757_63_323757r.opn.pdf
Running to Warn Neighbor of a Fallen Electrical Line that Leads to the Death of the Actor is
Reasonably Foreseeable Conduct to the Service Provider
Decedent was electrocuted as she ran across a neighbor’s lawn to warn the neighbor of the
danger. The estate of the deceased brought an action for negligent maintenance of power lines
against defendant that proximately caused the death. Defendant moved to dismiss arguing that
decedent’s actions were not reasonably foreseeable and that she was a trespasser to whom no
duty was owed. The trial court agreed. The court of appeals reversed, noting that it was
reasonably foreseeable that persons in a residential area would act in response to an emergency
to aid a neighbor. The appellate court also refused to allow defendant to use defenses such as
trespassing and open and obvious that would only belong to the owner of the premises.
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Farm Bureau General Ins. Co. of MI v. Estate of Andrew D. Stormzand, 325326 (Mich. Ct. App.
April 26, 2016, unpublished)
http://publicdocs.courts.mi.gov:81/opinions/final/coa/20160426_c325326_42_325326.opn.pdf
Business Insurance Policy Which Defines an Insured as a Person Named in the Declarations but
Only “with Respect to the Business of Which He is the Sole Proprietor” Excludes Coverage for an
Injury Caused by the Insured’s Son Operating an Off-Road Vehicle that was Used for Both Personal
and Business Purposes by the Insured
Defendant let his son borrow his off-road vehicle, which was listed as a business asset by the
insured’s company. The commercial insurance policy for the business listed the insured in the
Declarations, but only to when acting “with respect to the business of which he is the sole
proprietor.” Defendant had used the off-road vehicle for business and personal use in the past.
Defendant’s son was involved in an accident while using the off-road vehicle for a purely
personal reason. Farm Bureau denied coverage for the accident and the insured brought suit.
The trial court dismissed the suit ruling that there was no business purpose to the son’s use of the
vehicle. The court of appeals affirmed, ruling that merely because the owner of the business
loaned a business vehicle to his son does not make the decision a “business purpose” that would
cause coverage to extend to the son.
Home-Owners Ins. Co. v. Smith, 322694 (Mich. Ct. App. January 12, 2016)
http://publicdocs.courts.mi.gov:81/opinions/final/coa/20160112_c322694_48_322694.opn.pdf
While Intent of a Minor Cannot be Inferred as a Matter of Law, Exclusion of Coverage Under the
Reasonably Expected or Intended by the Insured Clause is Permissible if Intent of the Minor can be
Established
Insured, a seventeen-year-old camp counselor, sexually assaulted a seven-year-old camper.
Insured’s policy covered all “accidents” and “occurrences” except those “reasonably expected or
intended by the insured.” At trial, the two insurers filed for summary disposition, arguing that
insured’s conduct satisfied the exclusionary provision. The trial court denied the motion. On
appeal, the court determined that although intent of a minor cannot be inferred as a matter of law,
the insured’s deposition testimony was enough to establish knowledge of his actions, the impact
on the camper of his actions and, therefore, the intent of the actor. The court reversed the trial
court’s ruling, and awarded summary disposition in favor of the plaintiff insurers.
Michigan Battery Equipment, Inc. v. Emcasco Insurance Company, 326945 (Mich. Ct. App. Sep
15, 2016)
http://publicdocs.courts.mi.gov/opinions/final/coa/20160915_c326945_53_326945.opn.pdf
A Loss is Not Covered Under an “All-Risk” Policy if it Falls Within a Specific Policy Exclusion
Plaintiff insured appealed the trial court’s decision to grant summary disposition in favor of
defendant insurer. Due to prolonged water damage, the roof trusses of plaintiff’s warehouse
rotted. Plaintiff insured his property with an “all-risk” policy through defendant insurer. The
policy had various specific policy exclusions - including wet rot. The court of appeals
determined that because plaintiff’s claim was clearly identified as an exclusion, and none of the
exceptions to exclusion applied, the policy must be read in favor of defendant insurer.
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William Beaumont Hospital v. Wass v. Time Ins. Co., 323393 (Mich. Ct. App. May 17, 2016)
http://publicdocs.courts.mi.gov:81/opinions/final/coa/20160517_c323393_43_323393.opn.pdf
An Administrative Determination that There was No Medical Insurance Coverage Does Not Bar
Plaintiff’s Third-Party Breach-of-Contract Suit Against His Medical Insurer After a Hospital Sued
Plaintiff for Unpaid Bills
Wass was treated at Beaumont Hospital for his colon cancer. Time Insurance determined that
Wass’ condition was pre-existing and denied coverage (this is illegal now under “Obama care”).
Wass appealed the decision of Time to the Office of Financial and Insurance Regulations
(OFIR), an administrative agency. The hearing by the OFIR is not an evidentiary hearing, no
witnesses are sworn and there is no right to confront witnesses. It is, principally, a document
review procedure. The OFIR upheld the decision of Time. Wass appealed the ad decision to the
circuit court which upheld the OFIR finding on a “competent and substantial evidence” standard.
Wass did not appeal the circuit court decision. When Beaumont sued Wass for his unpaid
medical bills, Wass joined Time Insurance as a third-party defendant. The circuit court granted
Time’s motion to dismiss ruling that the findings of the OFIR were res judicata and could not be
revisited. On appeal by Wass, the court of appeals reversed ruling that the OFIR finding does
not have preclusive effect because Wass was not entitled to an evidentiary hearing at any stage of
the administrative proceeding, was not allowed to introduce sworn testimony or to confront
witnesses, thus, the administrative hearing does not have the same preclusive effect as a circuit
court proceeding.
b.

UM/UIM Decisions

Graber v. Lintz and Farm Bureau Insurance, 326646 (Mich. Ct. App. June 16, 2016)
http://publicdocs.courts.mi.gov:81/opinions/final/coa/20160616_c326646_34_326646.opn.pdf
No UIM Coverage for Injury When the UIM Vehicle is Not in Use
Plaintiff was injured when he walked out of his house to check on a truck parked on his lawn by
tripping on ruts caused by the truck, an uninsured motorist. Plaintiff was insured by defendant
insurer under a policy containing an uninsured motorist provision. The trial court dismissed
plaintiff’s claims because the vehicle was not in use at the time of injury. The court of appeals
affirmed the trial court’s decision because the parked car provision of the policy required
plaintiff’s injury to occur at the time the ruts were made.
McJimpson v. Auto Club Group Ins. Co., 320671 (Mich. Ct. App. May 11, 2016)
http://publicdocs.courts.mi.gov:81/opinions/final/coa/20160512_c320671_48_320671.opn.pdf
UIM Coverage Requires Direct Physical Contact
A plaintiff who was injured when a piece of metal flew from a truck and hit her windshield
attempted to collect uninsured motorist benefits. The insurer denied the claim because there was
no direct physical contact with either the insured person or the motor vehicle the insured person
occupied. The court found that injuries caused by an object projected from or propelled by the
unidentified vehicle does not trigger uninsured motorist coverage.
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c.

No-Fault/PIP Decisions

Ali Bazzi v. Sentinel Insurance Company, 320518 (Mich. Ct. App. June 14, 2016)
http://publicdocs.courts.mi.gov:81/opinions/final/coa/20160614_c320518_109_320518.opn.pdf
Innocent Third Party Rule Does Not Apply to No-Fault PIP Benefits Claim
Plaintiff sustained injuries while driving a vehicle owned and commercially insured by his
mother. Plaintiff sought no-fault benefits from his mother’s insurance policy. Defendant
maintained that plaintiff’s mother procured the commercial policy fraudulently. Defendant
moved for summary disposition against plaintiffs claim for PIP benefits, but the trial court
denied the motion based on the innocent third-party rule. Defendant sought leave to appeal and
was denied. Defendant then sought leave to the Michigan Supreme Court, which, instead of
granting leave, remanded to the court of appeals. The Court, using reasoning from a recent
Michigan Supreme Court decision, determined that if an insurer is entitled to rescind a no-fault
policy obtained by fraud, insurer may rescind that policy, and deny benefits to innocent thirdparties. This decision eliminates the innocent third-party rule.
Dillon v. State Farm Mutual Automobile Ins. Co., 324902 (Mich. Ct. App. May 3, 2016)
http://publicdocs.courts.mi.gov:81/opinions/final/coa/20160503_c324902_26_324902.opn.pdf
Insurer Cannot Limit No-Fault Coverage to Injuries Originally Reported if Later Injuries Arise
Plaintiff filed a no-fault claim and reported specific injuries from the accident. After the statute
of limitations expired, plaintiff developed further injuries from the same accident and attempted
to collect benefits, and the insurer denied coverage for any injuries not specifically reported
within the statute of limitations. The court found where plaintiff reported specific injuries to her
no-fault insurer within one year of her accident, the insurer could not limit coverage to the
reported injuries and was obligated to cover a later-reported injury arising from the accident.
Home-Owners Insurance Company v. Ramp, 328979 (Mich. Ct. App. Sep. 27, 2016,
unpublished)
http://publicdocs.courts.mi.gov/opinions/final/coa/20160927_c328979_44_328979.opn.pdf
Insured Individuals are Eligible for PIP Benefits - Even When Out of State
Defendant husband and wife reside in Michigan, but own a condominium in Florida. Defendant
husband was injured, following a round of golf, while he was driving his golf car through the
condominium community in which his condo was located. Defendant husband applied for PIP
benefits under his no-fault policy, but was denied. The trial court found for plaintiff in denying
coverage. On appeal, the court emphasized that MCL 500.3111 provides two disjunctive
coverage options that plaintiff insurer tried to read together. The court rejected this
interpretation. An individual is due PIP benefits under a no-fault policy if they are a named
insured at the time of injury, or the individual was an occupant of a vehicle involved in an
accident where the owner of the vehicle was insured under a no-fault policy.
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Lewis v. Farmers Ins. Exch., 324744 (Mich Ct. App. April 19, 2016)
http://publicdocs.courts.mi.gov:81/OPINIONS/FINAL/COA/20160419_C324744_51_324744.O
PN.PDF
Cousins by Affinity Do Not Qualify as “Relative” Under MCL 500.3114(1)
Plaintiff was injured as a pedestrian in a hit-and-run accident. Plaintiff did not have car
insurance, but was living with her cousin by marriage who had a no-fault policy. The policy
language covered “all family members.” At trial, the court ruled in favor of plaintiff, finding she
was a family member under no-fault and the language of the insurance policy. On appeal, the
court ruled in favor of defendant insurer in denying benefits, holding that a relationship by
affinity only applies to a wife becoming a relation by affinity to her husband’s family, and a
husband becoming a member of his wife’s family by affinity. The relationship does not extend to
cousin by marriage under Michigan law.
Scugoza v. Metropolitan Direct Property and Casualty Ins. Co., 327076 (Mich. Ct. App. July 5,
2016)
http://publicdocs.courts.mi.gov:81/opinions/final/coa/20160705_c327076_45_327076.opn.pdf
Old Age Social Security Payments are Part of Survivors’ Loss Benefits
Plaintiff applied for survivors’ loss benefits under the no-fault act, MCL 500.3101. Plaintiff sued
defendant for refusing to include old-age social security benefits. Plaintiff argued old-age social
security benefits are a “tangible thing of economic value” under MCL 500.3108(1). The trial
court granted partial summary disposition based on a plain language reading of the statute. The
court of appeals agreed and affirmed. The court determined that loss of old age social security
payments is comparable to lost wage or salary.
Shinn v. State Secy. Of State, 324227 (Mich. Ct. App. March 29, 2016)
http://publicdocs.courts.mi.gov/opinions/final/coa/20160329_c324227_44_324227.opn.pdf
Plaintiff Not Operating Uninsured Vehicle at Time of Accident is Due PIP Benefits from State
Assigned Claims Plan as Insurer of Last Priority
Driver struck plaintiff’s parked motor vehicle while plaintiff was sitting in it. Although the
vehicle was uninsured, it had not been moved in several days. Both defendant insurers filed for
summary disposition to prevent PIP benefits. The trial court granted summary disposition in
favor of both insures. On appeal, the court held that plaintiff was not required to maintain
security on her vehicle because it was not being “driven or moved on a highway,” and therefore
PIP benefits should not have been disallowed. Because plaintiff was an occupant of the vehicle,
rather than the driver, summary disposition was upheld for the driver’s insurer. The court
reversed summary disposition of the insurer for the assigned claims plan because it was the
insurer of last priority under MCL 500.3114. The case was remanded for further proceedings.
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Yasmine Diallo v. Affiliated Diagnostics of Oakland, LLC, 328639 (Mich. Ct. App. Nov. 15,
2016, unpublished)
http://www.michbar.org/file/opinions/appeals/2016/052616/62856.pdf
Denial of PIP/No-Fault Benefits is Appropriate if the Insured Engaged in Fraudulent Conduct
Plaintiff submitted a claim for no-fault benefits after being involved in an accident. Defendantinsurer refused to pay the claim, citing the fraud exclusion of the policy when there was evidence
plaintiff was in Europe while making claims for household replacement services. Plaintiff
brought suit for PIP benefits, which the trial court dismissed when insurer moved for summary
disposition. The court of appeals affirmed the lower court’s dismissal, finding the previous case,
Bahri, controlling because the court had considered a similar fraud exclusion and found fraud
exclusions apply to no-fault / PIP claims.
d.

Employment Decision

AFT Michigan v. State of Michigan, 303702 (Mich. Ct. App. June 7, 2016)
http://publicdocs.courts.mi.gov/opinions/final/coa/20160607_c303702_95_303702o.opn.pdf
Compulsory Deduction of Wages into Non-Vesting Health Care Fund is Illegal
The Legislature enacted 2010 PA 75, which significantly revised the Public School Employees
Retirement Act. It required all current public school employees to contribute three percent of
their salaries to the Michigan Public School Employees’ Retirement System. The contributions
went to a non-vesting retiree health benefit program. On remand from the Michigan Supreme
Court, the court of appeals again ruled that the compulsory collection of three percent of
employees’ wages was unconstitutional. The court remanded the matter to the trial court to
return the funds with interest.
e.

Premises Liability Decisions

Alwerfalli v. Livho Inc., 324827 (Mich. Ct. App. April 19, 2016)
http://publicdocs.courts.mi.gov:81/opinions/final/coa/20160419_c324827_52_324827.opn.pdf
Property Owner Satisfies Legal Duty Owed to a Hotel Guest Injured as a Result of Being Struck
with a Bottle by Hotel Security by Calling the Police
The security guards hired by an event promoter attacked the plaintiff with glass bottles on
defendant hotel’s premises. The defendant promptly summoned the police after learning about
the attack. Plaintiff filed suit asserting the defendant hotel owed plaintiff a duty of safety it did
not fulfill. The court found that the defendant hotel did owe plaintiff a duty as an invitee.
However, that duty was fulfilled by defendant promptly calling the police when informed of the
attack.
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Kimberly Morelli v. City of Madison Heights, 326621 (Mich. Ct. App. June 14, 2016)
http://publicdocs.courts.mi.gov/opinions/final/coa/20160614_c326621_35_326621.opn.pdf
Premises Liability is Only Applicable if Defendant has Possession and Control of the Land
Plaintiff was injured when she stepped into a hole located on the berm in front of defendant
homeowner’s residence. Previously, there had been a tree in the hole that defendant city had
removed. Since that time, defendant homeowner had mowed the grass around the hole. At trial,
defendant homeowner filed for summary disposition, asserting that he did not have possession or
control over the berm area where plaintiff fell. The trial court determined that a question of fact
existed as to who had possession and control over the berm. The court of appeals determined that
defendant homeowner owed no legal duty to plaintiff because the berm is an easement. The
owner of an easement, not the owner of a servient estate, has the duty to maintain, and therefore
had possession and control.
Kosinski v. Crosswinds Condo. Ass’n., 323494 (Mich. Ct. App. January 21, 2016, unpublished)
http://publicdocs.courts.mi.gov/opinions/final/coa/20160121_c323494_49_323494.opn.pdf
Plaintiff Cannot Assert a Claim of Ordinary Negligence to Avoid the Open and Obvious Doctrine
Plaintiff slipped and fell on the sidewalk outside of his condo and was injured. The sidewalk was
not lit, but plaintiff observed that it was covered with a thin layer of snow. At trial, defendant
condo owner moved for summary disposition based on the open and obvious doctrine, and
defendant snow removal contractor joined in concurrence. The trial court agreed, and dismissed
the case. On reconsideration, plaintiff asserted, for the first time, that his claim against defendant
contractor was based on general negligence. The trial court denied the motion, and plaintiff
appealed. The court of appeals affirmed, ruling that because plaintiff observed evidence of icy
conditions that the hazard was open and obvious. Namely, plaintiff’s own testimony regarding
the weather conditions showed there was sufficient indicia of potentially hazardous conditions
and the sidewalk was avoidable because plaintiff could have walked on the grass. Finally, the
court dismissed the general negligence claim because it was not brought in the complaint, and
the claim arose from a defect of the land, which is exclusive to premises liability.
Lymon v. Freedland, 323926 (Mich. Ct. App. March 29, 2016)
http://publicdocs.courts.mi.gov/opinions/final/coa/20160329_c323926_36_323926.opn.pdf
Landowners Have a Duty to Reduce Ice and Snow on Driveways if the Condition is “Effectively
Unavoidable” and Invitees are Compelled to Enter
Plaintiff was injured when she slipped and fell on defendant homeowner’s ice covered driveway.
Plaintiff was working as a live-in nurse for defendant homeowner’s mother—who required
round-the-clock-care. At trial, defendant’s motion for summary disposition was denied, and a
conditional judgment was entered in favor of the plaintiff. On appeal, the court determined that
the nature of plaintiff’s job compelled her entry. Because an alternate route of entry was an
unresolved material question of fact, the trial court was correct in denying the motion for
summary disposition. Therefore, the trial court’s judgment was affirmed.
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f.

Governmental Immunity Decision

Paton v. City of Detroit, 326073 (Mich. Ct. App. June 28, 2016)
http://publicdocs.courts.mi.gov/opinions/final/coa/20160628_c326073_36_326073.opn.pdf
Governmental Immunity Does Not Apply to a Trip-And-Fall Claim if Notice Requirement is Not
Met
Plaintiff was injured when she allegedly tripped over the remnants of an old sign post protruding
from the sidewalk. At trial, the court denied defendant’s motion for summary disposition based
on governmental immunity. Defendant argued that plaintiff’s notice of injury and defect under
MCL 691.1404 were deficient, and, because there was no defect in the sidewalk, the highway
exception under was MCL 691.1402 was not implicated as a matter of law. On appeal, the court
noted that under MCL 691.1402 the city did not have a duty to maintain sidewalks, but that was
not the governing statute. The court determined that MCL 691.1402a was applicable. Under
MCL 691.1402a, the city is a “municipal corporation” and has a duty to maintain sidewalks
“adjacent to a municipal, county, or state highway.” The court determined that plaintiff met the
notice requirement of the statute. Therefore the court affirmed plaintiff meeting the notice
requirement, and reversed in regard to the highway exception of governmental immunity under
MCL 691.1402, and remanded for further proceedings under MCL 691.1402a.
g.

Other Significant Decisions

Gary Stephen Garrett v. Darita Camille Washington, State Farm Mutual Automobile Insurance
Company, 323705 (Mich. Ct. App. Feb. 23, 2016)
http://www.michbar.org/file/opinions/appeals/2016/022316/62049.pdf
A Third-Party Claim for UM Benefits is Not Barred by the Doctrine of Res Judicata When a Claim
for PIP Benefits was Previously Filed
Following an automobile accident, the plaintiff filed for PIP benefits which were resolved
through settlement proceedings. Immediately following the settlement of the PIP claim, plaintiff
filed a third-party claim for negligence and UM benefits. Defendants moved for summary
disposition, asserting that the UM claim was barred by the doctrine of res judicata—which will
bar a subsequent claim between the same parties if the claim could have been litigated in the
original action. The test for applying the doctrine of res judicata is if both claims arise from the
same transaction, which should have barred the subsequent UM claim in this case since both
claims arise from the same accident and have the same facts. However, in Adams v. Bell the
court held that a prior PIP claim did not bar a subsequent UM benefits claim under res judicata
despite both claims arising from the same automobile accident because the claims have
“significant differences in the motivation, timing, and assertion.” The court of appeals asserts
that Adams was wrongly decided and would have affirmed the judgment of the lower court if not
for the controlling precedent. However, following the Adams precedent, they reversed the lower
court and held the subsequent UM claim was not barred by res judicata.
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State Farm Mutual Auto Insurance Co. v. Michigan Municipal Risk Management Authority,
319710 (Mich. Ct. App. Aug. 30, 2016)
http://publicdocs.courts.mi.gov/opinions/final/coa/20160830_c319710_68_319710o.opn.pdf
Based on the Elimination of the Innocent Third Party Rule, Insurer Can Lawfully Rescind Policy
Fraudulently Obtained
Third-party defendant Insured fraudulently procured an automobile insurance policy from
defendant insurer. Third-party defendant listed herself as the owner on the application, even
though the vehicle belonged to her mother. Defendant insurer stated they would have denied the
application for insurance had third-party defendant been honest on the application; and therefore
was entitled to rescind the policy. At trial, the court denied defendant’s motion for summary
disposition based on the innocent third-party rule. The appeals court, based on the recent
decision of Bazzi v. Sentinel Ins. Co. - that found the innocent third-party rule no longer exists determined that the trial court erred in denying summary disposition, and vacated the trial court’s
order in that respect. The case was vacated in part and remanded in part for further consideration
pertaining to questions of fact on the issue of fraud.

3.

Federal Court Decisions

Kent v. Oakland Cnty., 14-2519 (6th Cir. Mich. Jan. 6, 2016)
http://www.opn.ca6.uscourts.gov/opinions.pdf/16a0003p-06.pdf
Use of Unreasonable Force by Police Prevents Qualified Immunity
Defendant police officers appealed the lower court’s decision not to apply qualified immunity to
the officers after using excessive force. Following the death of plaintiff’s father of natural causes,
plaintiff’s wife notified the non-emergency dispatch of the passing. EMTs dispatched to the
scene asked for a do not resuscitate order from plaintiff. When plaintiff could not provide the
order, the EMTs informed plaintiff that protocol dictated they do everything they could to revive
the deceased. Plaintiff energetically attempted to prevent an attempt at resuscitation, and was
shot with a taser by a sheriff’s deputy. The court of appeals determined that defendant officer’s
use of a taser on plaintiff, in plaintiff’s home, without plaintiff’s conduct posing a threat of
physical harm, did not justify tasing. Therefore, the trial court was correct in denying qualified
immunity.
United States v. Carpenter, 6th Cir. Mich. 14-1572/14-1805 (April 13, 2016)
http://www.opn.ca6.uscourts.gov/opinions.pdf/16a0089p-06.pdf
Police do Not Need to Procure a Probable Cause Warrant to Obtain a Criminal Suspect’s Cell
Phone Location Data
Police arrested four men suspected of a string of robberies in Michigan and Ohio. One of the
arrested confessed. He gave his cell phone number to the FBI, along with the numbers of the
other participants. The FBI applied for orders from magistrate judges to obtain “transactional
records” from cell phone carriers. This information included the cell-site location at the time of
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calls. At trial, defendants moved to suppress the evidence based on the information being
obtained through a warrantless “search” in violation of the Fourth Amendment. Their motion
was denied, and defendants were convicted and sentenced to prison. On appeal, the court held
that the government did not conduct a “search” for Fourth Amendment purposes when it
obtained the “transactional records” of cell-site data. The content of a cell phone communication
is protected under Fourth Amendment, but the routing information is not.

D.

SIGNIFICANT CASE PENDING BEFORE THE MICHIGAN SUPREME COURT

Covenant Medical Center, Inc. v. State Farm Mutual Automobile Insurance Company, (152758)
In a No-Fault Claim, does a Health Care Provider Have an Independent Claim Against a No-Fault
Insurer for No-Fault Benefits?
Plaintiff provided medical services to an individual insured by defendant following an
automobile accident. Plaintiff sent defendant bills in writing from July through August of 2012.
In April 2013, in exchange for payment, injured insured signed a letter releasing defendant
insurer from all liability as a result of the accident. Defendant refused to pay outstanding medical
bills of injured insured. Plaintiff brought action stating that it unreasonably refused payment. The
trial court concluded that the release barred plaintiff’s claim, and granted summary disposition.
The court of appeals reversed the trial court’s decision, holding that plaintiff’s written notice was
sufficient for the medical provider to pursue payment for services provided.

This case was pending at the time this summary was printed. To confirm
whether the Supreme Court has issued a decision in this case, we invite
you to visit our website at http://www.smithrolfes.com.
THIS IS AN ADVERTISEMENT
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VII.

THE STATE OF FLORIDA
A.

FREQUENTLY CITED FLORIDA STATUTES

1.
General Considerations in Insurance
Claim Management
Fla. Stat. § 86.011
Declaratory Judgments
This statute gives the circuit and county courts of Florida the authority to declare rights, status,
and other equitable or legal relations whether or not further relief is or could be claimed.
Fla. Stat. § 95.03
Contract Provision Shortening Limitations Period
This statute prohibits contract provisions which mandate an action based on the contract be
brought in a shorter time period than prescribed in Florida’s statute of limitations.
Fla. Stat. § 95.10
Cause of Action Arising in Another State
This statute prohibits a cause of action being brought in Florida if the cause of action arose in
another state and the applicable statute of limitations of that state has lapsed.
Fla. Stat. § 626.854
Public Adjuster Prohibitions
Statute enacted to regulate public insurance adjusters and to prevent the unauthorized practice of
law. The statute prohibits public adjusters from soliciting or entering into a contract with an
insured or claimant within forty-eight (48) hours of a potential claim. The statute allows an
insured to cancel a contract with a public adjuster within three (3) days of its signing or three (3)
days following notification of the claim to an insurer without penalty to the claimant. The statute
also contains provisions restricting the activities and fees allowable by public adjusters.
Fla. Stat. § 626.9521
Unfair Claims Practices; Penalties
The statute pertains to penalties imposed for an unfair or deceptive practice in the insurance
business. The statute includes punitive fines for persons and insurers who commit an unfair
claim practice.
Fla. Stat. § 626.9744
Settlement Practices Relating to Property Insurance
When a homeowner’s insurance policy provides for the adjustment and settlement of first-party
losses based on repair or replacement cost, physical damage incurred in making a repair or
replacement which is covered shall be included in the loss. When a loss requires replacement of
items and the replaced items do not match in quality, color, or size, the insurer shall make
reasonable repairs or replacement of items in adjoining areas, subject to consideration of relevant
factors.

104

Fla. Stat. § 627.405
Insurable Interest Requirement for Property
No insurance contract of property shall be enforceable except for the benefit of persons having
an insurable interest in the things insured at the time of the loss. The statute defines “insurable
interest” as “any actual, lawful, and substantial economic interest in the safety or preservation of
the subject of the insurance free from loss, destruction, or pecuniary damage or impairment.”
Fla. Stat. § 627.4136
Nonjoinder of Insurers
The statute requires for a person who is not an insured to obtain a settlement or verdict against a
person who is an insured before a cause of action against a liability insurer can be maintained.
An insurer has the right to insert a contractual provision into a liability insurance policy which
precludes persons not designated as an insured from joining a liability insurer as a defendant.
Fla. Stat. § 627.4137
Disclosure of Certain Information Required
The statute requires insurers who provide liability coverage to disclose particular information
upon written request of a claimant within thirty (30) days. This disclosure must be signed by a
corporate officer, the insurer’s claims manager, or superintendent, and must contain the
following information: the insurer’s name, the insured’s name (or insureds’ names), the limits of
the liability coverage, a statement of any policy or coverage defense which it reasonably believes
applies to the situation, and a copy of the policy. An insurer has a continuing duty to update this
information to the claimant immediately upon discovering new facts relevant to the statement.
Fla. Stat. § 627.4143
Outline of Coverage
No private passenger automobile or basic homeowner’s policy shall be delivered or issued for
delivery unless an outline has been delivered prior to issuance or accompanies the policy. The
statute lists what an effective outline of coverage for a private passenger motor vehicle insurance
policy contains. The statute also requires that a basic homeowner’s policy may not be delivered
or issued unless a comprehensive checklist of coverage is delivered prior to issuance. The statute
lists what the comprehensive checklist of coverage must include.
Fla. Stat. § 627.701
Liability of Insureds, Coinsurance, and Deductibles
If an insurance policy or contract contains provisions requiring the insured to be liable as a
coinsurer with the insurer issuing the policy, the statute lists the requirements the policy must
meet to do so. The statute also contains restrictions on insurers and disclosure requirements for
insurers for hurricane damage deductibles.
Fla. Stat. § 627.70121
Payment of Claims for Dual Interest Property
Effective for policies issued or renewed on or after Oct. 1, 2006, a property insurer shall transmit
claims payments directly to the primary policyholder, payable to the primary policyholder only,
without requiring a dual endorsement from any mortgage holder or lienholder, for amounts
payable for personal property and contents, additional living expenses, and other covered items
that are not subject to a recorded security interest.
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Fla. Stat. § 627.70131
Insurer’s Duty to Acknowledge Communications Regarding Claims; Investigation
An insurer shall review and acknowledge receipt of a communication with respect to a claim
within fourteen (14) calendar days, unless payment is made within that time period or the failure
to respond is caused by factors beyond the insurer’s control. The acknowledgement requirement
shall not apply to claimants represented by counsel beyond communications necessary to provide
forms and instructions.
Within ten (10) working days after an insurer receives proof of loss, the insurer shall begin an
investigation as is reasonably necessary.
Within ninety (90) days after an insurer receives notice of a property insurance claim, the insurer
shall pay or deny such claim or a portion of the claim unless failure to pay is caused by factors
outside the insurer’s control.
Fla. Stat. § 627.7015
Alternative Procedure for Resolution of Disputed Property Insurance Claims
This statute sets forth a non-adversarial procedure for a mediated claim resolution conference as
an effective, fair, and timely alternative to the traditional adversarial appraisal process.
Fla. Stat. § 627.7016
Insurer Contracts With Building Contractors
An insurer who offers residential coverage may contract with a building contractor skilled in
techniques that mitigate hurricane damage. The insurer must guarantee the building contractor’s
work if the insurer offers policyholders the option to select the services of such building
contractors. The insurance company is not liable for the actions of the building contractor.
Fla. Stat. § 627.702
Valued Policy Law
This statute fixes the measure of damages payable to the insured in the amount of a total loss as
the amount of money specified in the policy for which premiums were charged and paid. This
statute does not deprive an insurer of any proper defense, and the insurer is never liable for more
than the amount necessary to repair, rebuild, or replace the structure. An insurer is not prohibited
from repairing or replacing damaged property at its own expense, without contribution on the
part of the insured, except when an insured has elected to purchase stated value coverage. Any
insurer may provide insurance indemnifying the insured for the difference between the value of
the insured property at the time of loss and the amount expended to repair, rebuild, or replace it.
Fla. Stat. § 627.712
Residential Windstorm Coverage Required
This statute requires an insurer issuing a residential property insurance policy to provide
windstorm coverage. An insurer must make an exclusion of windstorm coverage and an
exclusion of coverage of contents, available at the option of the policyholder. The statute lists
criteria which must be met for such exclusions.
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Fla. Stat. § 744.387
Settlement of Minor’s Claims
A settlement agreement of a minor’s claim reached after an action has been commenced must be
approved by the court having jurisdiction over the action. If a settlement agreement is reached
before an action is commenced, the court may authorize the settlement if it will be for the best
interest of the minor. If the net settlement exceeds $15,000.00, the court shall appoint a guardian
on the minor’s behalf.
2.

Insurance Fraud

Fla. Stat. § 627.409
Representations in Applications and Warranties
Any statement or description made by an insured in an application for insurance is a
representation. A misrepresentation, omission, or concealment of fact may prevent recovery if it
is material to either acceptance of the risk or to the hazard assumed by the insurer or if the
insurer, in good faith, would not have issued the policy, the same coverage, the same premium
rate, or insured in as large an amount had the true facts been known.
Fla. Stat. § 627.425
Forms for Proof of Loss Furnished
On request of any person claiming to have a loss under an insurance contract, an insurer shall
furnish forms of proof of loss. This statutory requirement does not include a responsibility for the
completion of such proof by the insurer.
Fla. Stat. § 627.426
Claims Administration
Acknowledgement of the receipt of notice of loss or claim under a policy, furnishing forms for
reporting a loss or claim, for giving information relative to a loss or claim, for making proof of
loss, or investigating any loss or claim under any policy or engaging in settlement negotiations
does not constitute a waiver of any provision of a policy or any defense.
A liability insurer shall not be permitted to deny coverage based on a particular coverage defense
unless: (a) written notice of reservation of rights to assert a coverage defense is given to the
insured within thirty (30) days after the insurer knew of the coverage defense, and (b) at least
thirty (30) days before trial, the insurer gives notice of its refusal to defend the insured, obtains
from the insured a nonwaiver agreement setting out the specific facts and policy provisions upon
which the coverage defense is asserted, and retains independent counsel.
Fla. Stat. § 633.03
Investigation of Fire; Reports
The state fire marshal shall investigate the cause, origin, and circumstances of every fire
occurring in Florida where property has been damaged or destroyed where there is probable
cause to believe that the fire was the result of carelessness or design.
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Fla. Stat. § 633.818
False Statements to Insurers
This statute deems false statements or representations by a firefighter employer to an insurer of
Workers’ Compensation insurance a second degree misdemeanor.
3.

Automobile Insurance

Fla. Stat. § 324.021
Minimum Insurance Required
This statute requires motor vehicle insurance in the amounts of:
1. $10,000.00 in case of bodily injury to, or death of, one person in any one crash;
2. $20,000.00 in case of bodily injury to, or death of, two or more persons in any one crash;
3. $10,000.00 in case of injury to, or destruction of, property of others in any one crash.
Fla. Stat. § 626.9743
Settlement Practices Relating to Motor Vehicle Insurance
The statute specifies prohibited conduct in settling motor vehicle insurance claims and applies to
both personal and commercial claims. When liability and damages owed are reasonably clear, an
insurer may not recommend that a third-party claimant make a claim on his or her own policy
solely to avoid paying the claim under the policy issued by that insurer. Methods for adjustment
and settlement of a motor vehicle total loss are provided and include a cash settlement, a
replacement motor vehicle, or another method agreed to by the claimant.
Fla. Stat. § 627.4132
Stacking of Coverages
The statute prohibits stacking of insurance policies when an insured is protected by any type of
motor vehicle insurance policy. The insured is only covered to the extent provided on the vehicle
involved in the accident. The stacking prohibition does not apply to uninsured motorist coverage.
Fla. Stat. § 627.7263
Rental and Leasing Driver’s Insurance to be Primary
The valid insurance providing coverage for the lessor of a motor vehicle for rent or lease is
primary unless otherwise stated. If the lessee’s coverage is to be primary, the statute sets out the
specific language which the lease agreement must contain in order for such coverage to be
effective.
Fla. Stat. § 627.727
Uninsured and Underinsured Motor Vehicle Coverage
No motor vehicle liability insurance policy shall be issued unless uninsured motor vehicle
(UMV) coverage is provided therein. An insured may make a written rejection of the coverage
on behalf of all insureds under the policy. If the motor vehicle is leased, the lessee has the sole
privilege to reject uninsured motorist coverage. The insurer shall notify the insured at least
annually of the insured’s options as to UMV coverage.
The term “uninsured motor vehicle” includes an insured motor vehicle when the liability insurer
thereof: (a) is unable to make payment with respect to the liability of its insured due to its
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insolvency, (b) has provided limits of bodily injury liability for its insured which are less than the
total damages sustained by the person entitled to recover damages, or (c) excludes liability to a
nonfamily member whose operation of an insured vehicle results in injury to the named insured.
Fla. Stat. § 627.7275
Motor Vehicle Liability
A motor vehicle insurance policy providing personal injury protection must also provide
coverage for property damage liability. Insurers shall make coverage available for bodily injury,
death, and property damage arising out of ownership, use, or maintenance of a motor vehicle in
an amount not less than $10,000.00 for injury or death of one person in any one crash,
$20,000.00 for injury or death of two or more persons in any one crash, and coverage available
for property damage in an amount not less than $10,000.00 for the injury or destruction of
another’s property.
Fla. Stat. § 627.730
Florida Motor Vehicle No-Fault Law
Florida statutes within the range of section 627.730 to section 627.7405 may be cited and known
as the “Florida Motor Vehicle No-Fault Law.”
Fla. Stat. § 627.736
Required Personal Injury Protection Benefits, Exclusions, Priority, and Claims
This statute provides required insurance policy benefits, including, to a limit of $10,000.00,
eighty (80) percent of all reasonable expenses for necessary medical services, sixty (60) percent
of any loss of gross income and loss of earning capacity per individual from inability to work,
and death benefits equal to the lesser of $5,000.00 or the remainder of unused personal injury
protection benefits per individual.
This statute also authorizes exclusions of benefits for injuries sustained while occupying another
motor vehicle owned by the insured and not insured under the policy, for injury sustained by any
person operating the insured motor vehicle without consent, for injury caused to one’s self
intentionally or for injury sustained while committing a felony.
Fla. Stat. § 627.737
Tort Exemptions; Limitation on Right to Damages; Punitive Damages
This statute exempts owners and operators of motor vehicles from tort liability to the extent that
the benefits required for personal injury protection under Fla. Stat. §627.736 are applicable. In
any tort action brought against the owner or operator of a motor vehicle, a plaintiff may recover
damages in tort for pain, suffering, mental anguish, and inconvenience because of bodily injury
or disease only in the event that the injury or disease consists in whole or in part of:
(a) Significant and permanent loss of an important bodily function.
(b) Permanent injury within a reasonable degree of medical probability, other than
scarring or disfigurement.
(c) Significant and permanent scarring or disfigurement.
(d) Death.
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Fla. Stat. § 627.7407
Application of the Florida Motor Vehicle No-Fault Law
This statute revives the Florida Motor Vehicle No-Fault Law, effective January 1, 2008, after the
law was repealed on October 1, 2007. This statute requires personal injury protection coverage
for motor vehicle owners. The statute recognizes that vehicle owners were not required to
maintain personal injury protection coverage from October 1, 2007 to January 1, 2008.
4.

Negligence, Other Torts and Contribution

Fla. Stat. § 624.155
Bad Faith
This statute provides a civil remedy in the event an insurer does not attempt, in good faith, to
settle claims toward its insured.
5.

Miscellaneous Statutes

Fla. Stat. § 627.4145
Readable Language in Insurance Policies
Effective for policies written on or after Oct. 1, 1983, this statute requires that every insurance
policy written in Florida pass a readability test and lists the criteria a policy must meet to be
deemed “readable.” The statute also lists types of policies to which the readability requirement
does not apply.
Fla. Stat. § 627.4265
Payment of Settlement
In a case in which a settlement between a person and insurer has been reached, the insurer shall
tender payment no later than twenty (20) days after such settlement is reached. If the payment is
not tendered within twenty (20) days or another date agreed to by the parties, it shall bear interest
at the rate of twelve (12) percent per year from the date of the settlement agreement.
Fla. Stat. § 627.7142
Homeowner Claims Bill of Rights
After 90 days, insurers may not deny a claim based on undisclosed credit issues or cancel an
insurance policy for insured’s personal credit information which was “publicly available.” The
law also adds some provisions regarding the qualifications of neutral evaluators and umpires for
appraisals.
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B.

FLORIDA STATUTES OF LIMITATIONS

Claim Type/Section

Statute Period

Specific Performance of
a Contract
Fla. Stat. § 95.11(5)(a)

One year for an action for specific performance of a contract.

O
N
E
Y
E
A
R

Claim Type/Section

Statute Period

Medical Malpractice
Fla. Stat § 95.11(4)(b)

Two years from the time the incident giving rise to the action
occurred, or two years from the time the incident should have
been discovered with due diligence.
In no event shall the action be commenced later than four years
from the date of the incident or occurrence out of which the
cause of action occurred.

Wrongful Death
Fla. Stat. § 95.11(4)(d)

Two years for an action for wrongful death.

Libel or Slander
Fla. Stat. § 95.11(4)(g)

Two years for an action for libel or slander.
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T
W
O
Y
E
A
R
S

Claim Type/Section

Statute Period

Bodily Injury due to
Negligence
Fla. Stat. § 95.11(3)(a)

Four years for an action founded on negligence.

Personal Property damage
due to Negligence
Fla. Stat. § 95.11(3)(a)

Four years for an action founded on negligence.

Trespass to Property
Fla. Stat. § 95.11(3)(g)

Four years for an action for trespass on real property.

Fraud
Fla. Stat. § 95.031(2)(a)

For an action founded on fraud, four years, with the period
running from the time the facts giving rise to the cause of
action were discovered or should have been discovered with
the exercise of due diligence. In any event, an action for fraud
must be begun within twelve years after the date of the
commission of the alleged fraud.

Breach of Contract not in
Writing
Fla. Stat. § 95.11(3)(k)

Four years for an action on a contract not founded on a written
instrument.

Assault and Battery
Fla. Stat. § 95.11(3)(o)

Four years for an action for assault and battery.

Malicious Prosecution
Fla. Stat. § 95.11(3)(o)

Four years for an action for malicious prosecution.

Statutorily Created
Liability
Fla. Stat. § 95.11(3)(f)

Four years for an action founded on a statutory liability.

Rights not Otherwise
Provided for
Fla. Stat. § 95.11(3)(p)

Four years for any action not specifically provided for.
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F
O
U
R
Y
E
A
R
S

Products Liability
Fla. Stat. § 95.11(3)(e),
Fla. Stat. § 95.031(2)(b)

Four years for an action founded on the design, manufacture,
distribution or sale of personal property not permanently
incorporated into real property. Under no circumstances may a
claimant commence an action for products liability to recover
for harm allegedly caused by a product with an expected useful
life of ten years or less, if the harm was caused by exposure to
or use of the product more than twelve years after delivery of
the product to its first purchaser or lessee who was not
engaged in the business of selling or leasing the product or of
using the product as a component in the manufacture of
another product.

Claim Type/Section

Statute Period

Contract in Writing
Fla. Stat. § 95.11(2)(b)

Five years for an action on a contract founded on a written
instrument.

Foreclosure of Mortgage
Fla. Stat. § 95.11(2)(c)

Five years for an action to foreclose a mortgage.
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F
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Claim Type/Section

Statute Period

Bad Faith
Fla. Stat. § 624.155

As a condition precedent to bringing an action of bad faith, an
insurer must have been given sixty (60) days written notice of
the violation. No action shall lie if, within sixty (60) days after
filing notice, the damages are paid or the circumstances giving
rise to the violation are corrected.

Minor’s Claims
Fla. Stat. § 95.051(1)(h)

Except as to claims of medical malpractice, the statute of
limitations does not begin to run until the minor reaches the
age of majority. In any case, the action must be begun within
seven years after the act or event giving rise to the cause of
action.
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SIGNIFICANT FLORIDA COURT DECISIONS
1.

Supreme Court Decisions
a.

Insurance Coverage Decisions

De La Fuente, et al. v. Florida Insurance Guaranty Association, SC15-519 (Oct. 20, 2016)
http://www.floridasupremecourt.org/decisions/2016/sc15-519.pdf
FIGA and the Definition of “Covered Claim” in Fla. Stat. 631.54(3)
Insureds asserted insurer breached the insurance policy after insurer failed to pay for damage to
insureds’ home from sinkhole loss. After insurer became insolvent, Florida Insurance Guaranty
Association (FIGA) was to handle the “covered claims.” The trial court ordered an appraisal, and
the appraisers determined the amount of loss. FIGA objected to the appraisal award, asserting the
definition of “covered claim” when the insurer was adjudicated insolvent should govern any
payments made on the claim as opposed to the definition of “covered claim” in effect when the
insurer had issued policy to insureds. Concluding the insureds’ rights to recover against FIGA
were established when insurer issued policy to the insureds, the trial court confirmed the
appraisal award and entered judgment in favor of insureds. The court of appeals reversed. The
Supreme Court affirmed the court of appeals, holding (1) the definition of “covered claim” in
effect on the date the insurer was adjudicated insolvent governed the extent of FIGA’s liability;
and (2) insureds were prevented from obtaining an appraisal award for the sinkhole loss directly
from FIGA.
Johnson v. Omega Insurance Company, SC14-2124 (Sep.29, 2016)
http://www.floridasupremecourt.org/decisions/2016/sc14-2124.pdf
Fla. Stat. 627.428 and Denial of Benefits
Insured filed a claim with insurer to recover damages resulting from conditions the insured
believed to be sinkhole activity. The insurer, however, denied the insured’s claim after
conducting an initial investigation and determining there was no sinkhole activity on insured’s
property. After insured filed suit against insurer for breach of contract, the insurer hired another
expert to investigate insured’s property for sinkhole activity. The expert determined the existence
of sinkhole activity on insured’s property, and the insurer accepted the expert’s evaluation report
and provided payment to insured for damages. At trial, the insured asserted she was entitled to
attorney’s fees. The trial court determined the insurer’s agreement to pay insured amounted to a
confession of judgment and awarded attorney’s fees under Fla. Stat. 627.428. The court of
appeals reversed, finding Fla. Stat. 627.428 and the confession of judgment doctrine did not
apply because the insurer did not act wrongfully or in bad faith. The Supreme Court reversed the
court of appeals, holding that a recovery for attorney’s fees under Fla. Stat. 627.428 required an
incorrect denial of benefits and not a bad faith denial.
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Sebo v. Am. Home Assur. Co., SC14-897 (Dec. 1, 2016)
http://www.floridasupremecourt.org/decisions/2016/sc14-897.pdf
Efficient Proximate Cause Versus Concurrent Cause Doctrine
Insured submitted claim after rainwater and winds combined with defective construction to cause
damages to insured’s home. The insurer denied coverage because defective construction, an
excluded peril, was the efficient proximate cause of the loss, and not the covered perils of
rainwater and wind. The court of appeals applied the efficient proximate cause doctrine, under
which a loss is covered only if the primary cause of loss is a covered peril. Finding that the
primary cause of loss was the defective construction, the court of appeals ruled in favor of the
insurer. The Florida Supreme Court applied the concurrent cause doctrine, not the efficient
proximate cause doctrine. Under the concurrent cause doctrine, coverage exists where an insured
risk constitutes a concurrent cause of the loss even though it is not the primary cause. The
Supreme Court, finding in favor of the insured, found there was no reasonable way to distinguish
the primary cause of insured’s property loss, and that the rain and construction defects acted in
concert to cause the loss.
Wells Fargo Bank, N.A. v. Pruco Life Ins. Co., SC15-382 (Sept. 22, 2016)
http://www.floridasupremecourt.org/decisions/2016/sc15-382.pdf
STOLI Policies: Insurable Interest and Incontestability
The United States Court of Appeals for the Eleventh Circuit certified two questions of law,
which concerned stranger-originated life insurance (STOLI) policies, to the Florida Supreme
Court. The certified questions involved Fla. Stat. 627.404(1), which requires that an insurable
interest exist at the inception of a life insurance policy, and Fla. Stat. 627.455, which states an
insurance policy is incontestable two years after an insurance company issued the policy. A
STOLI transaction is when an investor actively seeks out elderly persons to purchase life
insurance with the promise of “no risk” money in exchange for transferring the policy to the
investor after the contestability period has expired. The Supreme Court answered that a party
cannot challenge the validity of a life insurance policy after the two-year contestability period
solely because of its creation through a STOLI transaction.
b.

UM/UIM Decision

Fridman v. Safeco Insurance Company of Illinois, SC13-1607; 41 Fla. L. Weekly S62 (Fla.
2016)
http://www.floridasupremecourt.org/decisions/2016/sc13-1607.pdf
UM and First Party Bad-Faith Claims
The insured claimed injuries as a result of an auto accident with an underinsured motorist. The
insured filed a claim with his insurer for the $50,000.00 limit under his UM/UIM policy. After
the insurer refused to pay, the insured brought an action to determine liability and the full extent
of his damages. Shortly before trial, the insurer presented a check to insured for $50,000.00 and
filed a confession of judgment for same amount. The insured opposed the entry of confessed
judgment, contending that a jury verdict would determine the upper limits of the insurer’s
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potential liability under a future bad faith claim. The trial court denied insurer’s motion of
confessed judgment and, after trial, the jury determined insured’s damages at $1,000,000.00. The
court of appeals vacated the jury’s verdict, finding that after the insurer confessed judgment for
the amount of $50,000.00 the insured’s action became moot. The Supreme Court quashed the
appellate decision, holding: (1) an insured is entitled to a determination of liability and the full
extent of damages in a UM case prior to filing a statutory first-party bad faith action; (2) the
determination of damages obtained in UM action becomes a binding element of damages in
insured's subsequent statutory bad faith litigation against the same insurer, so long as parties
have the right to appeal any properly-preserved errors in the verdict; and (3) trial court properly
retained jurisdiction over UM action to determine insured's right to amend complaint to add a
bad faith claim.

2.

Appellate Court Decisions
a.

Insurance Coverage Decisions

Allstate Indemnity Co. v. Markley Chiropractic & Acupuncture, LLC, 2D14-3818, 2D14-6058
(Fla. Dist. Ct. App. March 30, 2016)
http://www.2dca.org/opinions/Opinion_Pages/Opinion_Pages_2016/March/March%2030,%2020
16/2D14-3818.pdf
PIP Benefits and Fla. Stat. § 627.736
Insureds suffered injuries covered under PIP. Insureds sought medical treatment and executed an
assignment of benefits to their medical providers. After insurer paid PIP benefits on the claims
for an amount less than what the medical providers sought, medical providers sued insurer for
breach of contract. The medical providers contended the insurer failed to pay the full amount of
benefits required by the policies and Fla. Stat. § 627.736. The court of appeals held that the
insurer’s policy language unmistakably made reimbursements subject to Medicare fee schedules
and provided insureds with legally sufficient notice of its election to use Medicare fee schedules,
and therefore the insurer could choose the specific methodology of reimbursement to the
insureds.
Bioscience West, Inc. v. Gulfstream Property and Cas. Ins. Co., 2D14-3946 (Fla. Dist. Ct. App.
Feb. 5, 2016)
http://www.2dca.org/opinions/Opinion_Pages/Opinion_Pages_2016/February/February%2005,%
202016/2D14-3946co.pdf
Assignment of Benefits
Insured suffered water damage to her home and hired Bioscience West, Inc. to perform
emergency water removal and repairs. In exchange for Bioscience’s services, insured executed a
document assigning insurance benefits to Bioscience. Insurer determined the claimed damages
were not covered under the policy, and denied insured’s claim. Bioscience, as assignee, filed a
breach of contract suit against insurer. The trial court granted insurer’s motion for summary
judgment, finding that Florida law and the terms of the insurance policy barred the assignment of
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benefits without the consent of the insurer. The appellate court reversed, and held the antiassignment clause of the policy did not prohibit the assignment of benefits, because post-loss
insurance claims are freely assignable without the consent of the insurer. The appellate court
found although the insured was contractually prohibited from transferring her interest in the
entire policy without the insurer’s consent, the case involved a post-lost assignment of benefits,
which the insured was free to assign. The appellate court mentioned case precedent in which
Florida courts have consistently held an insurer may not prohibit post-loss assignment of
benefits.
Durant v. James, 1D15-3075 (Fla. Dist. Ct. App. April 4, 2016)
https://edca.1dca.org/DCADocs/2015/3075/153075_DC05_04042016_100111_i.pdf
“Insured Versus Insured” Exclusion and Directors and Officer’s Policy
Former director and shareholder of holding company sued its President and CEO for damages in
connection with a stock buyback. After obtaining a money judgment, he sought recovery from
the holding company’s insurer. He alleged the Directors and Officer’s policy covered the holding
company’s officers and directors which required the insurer to pay money judgment. In
concluding there was no coverage under the policy, the lower court found the “insured v.
insured” exclusion applied since the former director and shareholder and the President and CEO
were both covered insureds under the policy. The court of appeals affirmed, and found the
“employee” exception to the “insured v. insured” exclusion did not apply since a director is not
an employee of a company.
Freeman v. American Integrity Ins. Co. of Florida, 1D15-1221; 40 Fla. L. Weekly D2756 (Fla.
Ct. App. 1st 2015)
https://edca.1dca.org/DCADocs/2015/1221/151221_DC13_12112015_102005_i.pdf
Florida’s Valued Policy Law (FVPL) and Appraisal Provisions
Insureds sued insurer for breach of contract and declaratory judgment that Florida’s Valued
Policy Law (FVPL) applied and entitled insureds to the full limits under homeowner’s policy for
a total loss to insured’s mobile home caused by burglary and vandalism. The insurer contended
the appraisal provision took precedence over the application of the FVPL. The lower court ruled
in favor of insurer. The issue on appeal was whether the FVPL applied. The court of appeals held
it is well established the purpose of the FVPL is to fix the measure of damages in the event of a
total loss at the face value of the policy, and the FVPL controls over a contradictory policy
provision. The court noted that insurance policies are deemed to incorporate applicable statutes,
and control over any conflicting policy provisions.
Old Dominion Ins. Co. v. Stellar Concepts & Design Inc., et al., 4D14-4601 (Fla. Dist. Ct. App.
April 13, 2016)
http://www.4dca.org/opinions/April%202016/0 4-13-16/4D14-4601.op.pdf
“Occurrence” Provision When “Accident” is Not Defined
Plaintiffs filed a class action lawsuit against insured in Washington court alleging the insured
violated the Washington Consumer Protection Act by sending them pre-recorded messages to
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solicit business. After a settlement and judgment were entered against insured, insurer sought a
declaration in a Florida court that it did not have a duty to defend or indemnify insured. Insurer
contended there was no “occurrence” to trigger coverage or, in the alternative, the “expected or
intended injury” exclusion applied because the insured intentionally placed pre-recorded phone
calls. The lower court determined coverage existed under the policy. The court of appeals
affirmed, finding that where the term “accident” is undefined in the policy, an “accident”
includes not only accidental events, but also circumstances where unintended damages result
from the insured’s intentional acts. The court of appeals also found the “expected or intended
injury” exclusion did not apply since the insured believed it made the pre-recorded calls in
compliance with federal law.
State Farm Florida Ins. Co. v. Moody, 4D13-337, 4D14-273, 4D14-274; 40 Fla. L. Weekly
D2725 (Fla. Ct. App. 4th 2015)
http://www.4dca.org/opinions/Dec.%202015/12-09-15/4D13-3377.op.pdf
Hurricane Endorsement Provision
Insureds sued insurer to recover additional living expenses. Insureds contended a tornado and not
a hurricane caused damage to insured’s condominium units, and therefore the hurricane coverage
endorsement was inapplicable. The lower court entered judgment on a jury verdict for insureds.
The issue on appeal was whether the trial court erred in finding that the definitions of hurricane
damage in the insurance policies did not include tornadoes spawned during a named storm by the
National Hurricane Center. The court of appeals reversed the judgment of the lower court,
finding that the hurricane coverage endorsement, which limited the amount of coverage for
damage to a dwelling caused by a hurricane, was unambiguous. The court noted that there was
only one reasonable interpretation of the definition for hurricane, and that if the National
Hurricane Center names a storm system a hurricane then the entire named storm system, which
includes the elements of the storm, constitutes a hurricane.
Taylor v. Admiral Ins. Co., 3D14-720 (Fla. Dist. Ct. App. Feb. 10, 2016)
http://www.3dca.flcourts.org/Opinions/3D14-0720.pdf#search=Admiral%20Insurance
Employer’s Liability Exclusion and Separation of Insureds Provision
Plaintiff slipped and fell at an event hosted by her employer. She sued the premises owners, who
were additional insureds under her employer’s liability policy. The trial court ruled that although
the premises owners were additional insureds, the employer’s liability exclusion precluded
coverage. The court of appeals reversed, holding the separation of insureds provision did not
prevent coverage for a claim against additional insureds. Although the absolute employer’s
liability provision excluded an employee’s claim against her employer, the event host, the
exclusion did not apply to plaintiff’s claims against the additional insureds based on the
separation of insureds provision.
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b.

UM/UIM Decision

State Farm Mutual Auto. Ins. Co. v. Smith, 2D14-1402 (Fla. Dist. Ct. App. June 3, 2016)
http://www.2dca.org/opinions/Opinion_Pages/Opinion_Pages_2016/June/June%2003,%202016/
2D14-1402.pdf
UM/UIM Benefits and “Underinsured Motor Vehicle”
Plaintiff was injured in an accident while driving his girlfriend’s car. His girlfriend was a
passenger. She and her parents had an insurance policy which included liability coverage and
UM/UIM benefits. Plaintiff was also covered under his own insurance policy which contained
UM/UIM benefits and liability coverage. Plaintiff sued his insurer for UIM benefits under his
policy. The insurer, however, contended the plaintiff’s policy defined “uninsured motor vehicle”
to preclude any motor vehicle that was “insured under the liability coverage of this policy.” The
court of appeals reversed the decision of the trial court, which had ruled in plaintiff’s favor. The
court of appeals determined plaintiff’s own insurance policy unambiguously excluded coverage
for plaintiff’s injuries.
c.

Other Significant Decisions

Certain Underwriter’s at Lloyd’s of London v. Jimenez, 3D15-54 (Fla. Dist. Ct. App. June 15,
2016)
http://www.3dca.flcourts.org/Opinions/3D15-0054.pdf#search=3D15-54
Material Misrepresentation and Homeowner’s Insurance Application
In their application for homeowner’s insurance, insureds asserted they had a monitored central
station alarm on their property. The insurer issued a policy at a discounted premium because of
the central station alarm. After a kitchen fire in the insured’s home, the insurer filed a declaratory
judgment action claiming there was no coverage due to a violation of the protective safeguards
provision or, in the alternative, rescission of the policy due to material misrepresentations in the
application. The trial court ruled in favor of the insured and found that the insurer had breached
the contract and was not entitled to rescission. The court of appeals reversed and entered
summary judgment for the insurer due to the material misrepresentations by the insureds
regarding the monitored central station alarm. The court of appeals reasoned the insurer had the
right to rely on the accuracy of the information provided by the insureds during the application
process and have no duty to inquire further.
Citizens Property Ins. Corp. v. Amat, 2D14–4274; 41 Fla. L. Weekly D448 (Fla. Ct. App. 2d
2016)
http://www.2dca.org/opinions/Opinion_Pages/Opinion_Pages_2016/February/February%2019,%
202016/2D14-4274.pdf
Contract for Repairs and Prejudgment Interest
Insureds reported suspected sinkhole damage to their home. Insurer denied claim after its
engineer found the conditions and minor cracking in home were the result of multiple causes
120

other than sinkhole activity. Insureds filed suit against insurer after receiving an opinion from a
second engineer that the damage to insured’s home was caused by sinkhole activity. At trial, the
jury found that insurer had failed to show the damage was caused solely by excluded perils and
not in combination with sinkhole activity. The trial court entered judgment in favor of the
insureds for money damages plus pre-judgment interest. On appeal, insurer contended the trial
court erred in entering a money judgment requiring it to pay for the cost of the subsurface repairs
without first requiring the insureds to enter a contract for those repairs, and in awarding
prejudgment interest. The insureds contended that because the insurer breached the insurance
contract it waived the right to insist that insureds comply with the disputed provisions of the
policy. The court of appeals held (1) improper denial of coverage did not result in waiver of right
to withhold payment in absence of contract for subsurface repairs; and (2) insureds were not
entitled to prejudgment interest.
Citizens Property Insurance Corp. v. Blaha, 2D14-939 (Fla. Dist. Ct. App. April 8, 2016)
http://www.2dca.org/opinions/Opinion_Pages/Opinion_Pages_2016/April/April%2008,%202016
/2D14-939.pdf
Sinkhole Damage and Contract for Repair
Insurer’s engineer determined sinkhole activity could not be ruled out as a cause of the damage
to insureds’ home and recommended stabilizing home through compaction grouting. Insureds
executed a contract for stabilization and repairs, which included both compaction and chemical
grouting. The insurer, however, did not approve the insureds’ contract because it did not match
the insurer’s engineer’s recommendations. Insureds sued, and insurer invoked neutral evaluation
process under Fla. Stat. § 627.7074. After neutral evaluator determined both chemical and
compaction grouting were required for stabilization and repair, insurer notified insureds it would
comply with the recommendations of the neutral evaluator. Insurer advised insureds to select a
contractor and informed insureds it would make payments for stabilization and repair once
insureds entered into a contract. The insureds, however, declined the proposal and took case to
jury trial, where they prevailed. On appeal, the court determined the trial court erred in entering a
money judgment for insureds, despite any breach by insurer, for the full amount of the
subsurface repairs without first requiring them to enter into a contract for those repairs.
Citizen’s Property Ins. Corp. v. Salkey, 2D14-3002, 2D14-5077 (Fla. Ct. App. February 26,
2016)
http://www.2dca.org/opinions/Opinion_Pages/Opinion_Pages_2016/February/February%2026,%
202016/2D14-3002.pdf
The “Efficient Proximate Cause” Doctrine and Multiple Perils
Insureds purchased an all-risk homeowners insurance policy, which contained an exclusion for
loss caused by sinkholes. Insureds, however, also purchased a sinkhole loss coverage
endorsement for “direct physical loss” resulting from sinkhole activity. After discovering
damage to their property, insureds presented a sinkhole claim to insurer. Insurer denied insureds’
claim after determining soils in a reclaimed mine zone had caused the damage to insureds’
property. The insureds’ expert witness agreed that the reclaimed mine zone contributed to the
damage, but that sinkhole activity was the most substantial factor in the loss. At trial, insurer
objected to jury instruction on burden of proof, which stated “the [insurer] has the burden to
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prove that all of the damage is non-sinkhole related.” The jury returned a verdict in favor of
insureds and insurer appealed. On appeal, the court determined the trial court erred in requiring
insurer to prove that no portion of insureds’ loss was sinkhole related. The court of appeals noted
that in cases involving multiple perils, the factfinder must apply the “efficient proximate cause”
doctrine in which the jury must determine which peril is the most substantial or responsible
factor in the loss.
Dominguez v. Publix Super Markets, Inc., 3D14–2212; 41 Fla. L. Weekly D558 (Fla. Ct. App.
5th 2016)
http://www.3dca.flcourts.org/Opinions/3D14-2212.pdf
Slip and Fall
Video surveillance from defendant’s store showed that plaintiff slipped and fell on laundry
detergent that had spilled from a fallen bottle. On hearing the bottle fall, the assistant manager
ran to the area and picked up the bottle nine seconds after it had fallen. The plaintiff slipped on
the laundry detergent four seconds later. Since the plaintiff was a business invitee, the defendant
had: (1) a duty to warn plaintiff of concealed dangers that the owner knows or should have
known, but that the plaintiff could not discover through the exercise of reasonable care; and (2) a
duty of ordinary care to maintain the premises in a reasonably safe condition. The court of
appeals found that the spilled detergent was open and obvious, and therefore the defendant did
not have a duty to warn defendant of the dangers the spill presented. The court also found that
since the laundry detergent had not been on the floor long enough for the defendant to discover
and remedy the hazardous condition the defendant had not breached a duty of ordinary care. The
court also noted that while the failure of the assistant manager to follow the store’s operatizing
procedures – failing to immediately block aisle where detergent had fallen – were both relevant
and admissible, the failure did not create a heightened standard of care.
Government Employees Ins. Co. v. Macedo, 1D15-2896 (Fla. Ct. App. May 6, 2016)
https://edca.1dca.org/DCADocs/2015/2896/152896_DC05_05062016_094712_i.pdf
Attorney’s Fees and Costs and Offer of Judgment Statute
Insurer appealed a judgment holding it liable to pay attorney’s fees and costs after it had rejected
plaintiff’s settlement offer, which was made pursuant to Fla. Stat. § 768.79. The jury returned a
verdict in plaintiff’s favor, awarding her more than four times the settlement offer. The plaintiff
joined the insurer to the judgment and sought attorney’s fees and costs. The trial court awarded
fees and costs against the insurer and the insured jointly and severally. The court of appeals
affirmed the decision of the trial court, finding that the insurer’s policy with the insured gave it
the sole right to litigate and settle claims, and contractually obligated it to pay for “all
investigative and legal costs incurred by us” and “all reasonable costs incurred by an insured at
our request.” The court of appeals noted the policy did not provide a definition of legal costs, nor
did it exclude costs and fees awarded to plaintiff pursuant to an offer of judgment statute.
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State Farm Florida Ins. Co. v. Lime Bay Condominium, Inc., 4D13-4802 (Fla. Dist. Ct. App.
March 23, 2016)
http://www.4dca.org/opinions/Mar%202016/03-23-16/4D13-4802.rhrg.op.Final.pdf
Mediation Notice Requirement of Fla. Stat. § 627.7015
Insured filed a roof damage claim with insurer. Insured obtained a proposal for replacement of its
roofs. After insurer only paid the amount necessary to repair the roofs, insured filed a Civil
Remedy Notice putting insurer on notice it intended to file suit. Insurer demanded the claim be
submitted to appraisal, but insured refused to do so until insurer provided evidence it had
complied with Fla. Stat. § 627.7015, which required insurer to notify insured of right to submit
claim to mediation. Without submitting claim for appraisal, insured filed suit for breach of
contract. The trial court granted insured’s motion for summary judgment, finding insurer failed
to comply with mediation notice requirement. The court of appeals held the requirement for
insurer to provide notice of right to mediation does not ripen until the insurer is on notice there is
a dispute that relates to a material fact. The court remanded the case for the trial court to
determine whether the insurer was on notice of such a dispute.

3.

Federal Court Decisions

Diocese of St. Petersburg, Inc. v. Arch Ins. Co., 2016 WL 2991226 (M.D. Fla. May 24, 2016)
https://cases.justia.com/federal/districtcourts/florida/flmdce/8:2015cv01977/314192/38/0.pdf?ts=1464167950
Additional Insured Provision and Meaning of “Arising Out”
Diocese entered into long-term lease with Boys and Girls Club requiring Boys and Girls Club to
obtain an insurance policy and to add the Diocese as an additional insured. The additional
insured provision of the policy defined “insured” as “persons or organizations for their liability
arising out of the ownership maintenance, or use of that part of the premises leased to you.”
After the insurer refused to defend Diocese in a lawsuit concerning one of its parishioners who
had fallen on the leased premises, the Diocese sought a declaration that insurer had a duty to
defend Diocese and a duty to indemnify Diocese’s excess insurance carrier for settlement, costs,
and fees. The district court determined the damage “arose out” of the Diocese’s use of the leased
premises and the Diocese therefore qualified as an additional insured. The insurer contended that
the additional insured provision was intended to cover only the Diocese’s vicarious liability, but
the district court noted that if the insurer wanted the additional insured provision to apply only to
vicarious liability it could have plainly said so as it had done in another additional insured
provision in policy.
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Divine Motel Group, LLC v. Rockhill Ins. Co., 15-13020 (11th Cir.)
http://media.ca11.uscourts.gov/opinions/unpub/files/201513020.pdf
Windstorm Limitation
In an unpublished decision, the court of appeals upheld the decision of the district court in favor
of the insurer based on a policy limitation concerning interior water damage resulting from a
windstorm. The insured building was covered under a standard building and personal property
coverage form included in a commercial policy issued to the plaintiff. As a result of a tropical
storm, a significant amount of rainwater entered the building causing interior damage. Insurer
denied the claim because its investigation revealed there was no storm damage to the exterior of
the building through which the rainwater entered into the interior, but instead was due to the poor
condition of the roof and other exterior building maintenance issues. The policy excluded interior
damage caused by rain, whether driven by wind or not. An exception to the exclusion provided
coverage for interior damage caused by rain if the building first sustains damage by a covered
cause of loss to its roof or walls through which the rain enters. The court of appeals affirmed the
decision of the trial court to grant summary judgment in favor of the insurer, because the insured
did not provide evidence that the windstorm caused any damage to the roof or walls through
which the rain entered the building.
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D.

SIGNIFICANT CASES PENDING BEFORE THE FLORIDA SUPREME COURT

Estate of Ashley Lawson v. Shands Teaching Hosp. and Clinics, Inc., SC15-1827
Medical Malpractice and Chapter 766 of Florida Statutes
The issue before the Court is whether a claim against a psychiatric hospital following the escape
of a patient who was killed after she wandered onto a nearby highway where she was struck by a
truck, constitutes a simple negligence claim or one for medical malpractice governed by Chapter
766, Florida Statutes.
Government Employees Ins. Co. v. Macedo, SC16-935
Attorney’s Fees and Costs
The Court will address whether the language “all investigative and legal costs incurred by us”
and “all reasonable costs incurred by an insured at our request” includes attorneys’ fees.
Holmes Regional Med. Ctr., Inc. v. Allstate Ins. Co., SC15-1555
Equitable Subrogation and Subsequent Tortfeasors
The Court will consider whether a party that has had judgment entered against it is entitled to
seek equitable subrogation from a subsequent tortfeasor when the judgment has not been fully
satisfied.

These cases were pending at the time this summary was printed. To confirm
whether the Supreme Court has issued a decision in any of these cases, we invite
you to visit our website at http://www.smithrolfes.com.
THIS IS AN ADVERTISEMENT
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VIII.

THE STATE OF WEST VIRGINIA
A.

FREQUENTLY CITED WEST VIRGINIA STATUTES
1.

General Considerations in Insurance Claim Management

W.Va. Code § 33-6-3
Insurable Interest Requirement for Property
No insurance contract of property shall be enforceable except for the benefit of persons having
an insurable interest in the things insured. “Insurable interest” is defined as “any actual, lawful,
and substantial economic interest in the safety or preservation of the subject of the insurance free
from loss, destruction, or pecuniary damage or impairment.”
W.Va. Code § 33-6-14
Policy Provision Shortening Limitations Period
This statute prohibits policy provisions which mandate an action based on the policy be brought
in a time period less than two (2) years from when the cause of action occurs.
W.Va. Code § 33-11-4(2)
Unfair Claims Practices
This statute prohibits the misrepresentation and false advertising of insurance policies.
W.Va. Code § 33-11-4(9)
Insurer’s Duty to Acknowledge Communications Regarding Claims; Investigation
An insurer shall not fail to acknowledge and act reasonably promptly upon communications with
respect to claims. Insurers must also not fail to adopt and implement reasonable standards for the
prompt investigation of claims arising under insurance policies.
Within fifteen (15) days after an insurer receives notice of a claim, the insurer must pay or deny
such claim.
W.Va. Code § 33-28-6
Outline of Coverage
No individual accident or sickness insurance policy shall be delivered or issued for delivery
unless an outline accompanies the policy or subscriber contract in the case of a direct response
insurance product, or is delivered to the applicant at the time the application is made in all other
cases. The statute lists what an effective outline of coverage contains.
W.Va. Code § 55-2-13
Foreign Judgments and Decrees
This statute bars every action or suit upon a judgment or decree in another state or country if the
laws of that state or country would bar such action or suit and the judgment or decree would be
incapable of being otherwise enforced there.
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W.Va. Code § 55-13-1
Declaratory Judgments
This statute gives the circuit and county courts of West Virginia the authority to declare rights,
status, and other legal relations, whether or not further relief is or could be claimed.
2.

Insurance Fraud

W.Va. Code § 29-3-12(a)
Responsibilities of Insurance Companies in Fire Loss Investigation
This statute states that any insurance company shall notify the fire marshal, if it has reason to
believe, based on its investigation of a fire loss to real or personal property, the fire was caused
by other than accidental means. The company shall furnish the fire marshal with pertinent
information acquired during its investigation and cooperate with the courts and administrative
agencies of the state, and the fire marshal, any assistant fire marshal, or any investigator under
the fire marshal’s authority.
W.Va. Code § 33-6-7
Representations in Applications
All statements and descriptions made by an insured in an application for insurance shall be
deemed a representation. A misrepresentation, omission, concealment of facts or incorrect
statements may prevent recovery if it is fraudulent or material to either acceptance of the risk or
to the hazard assumed by the insurer, or if the insurer, in good faith, would not have issued the
policy or insured in as large an amount had the true facts been known.
W.Va. Code § 33-6-25
Proof of Loss Forms
Upon request of any person claiming to have a loss under an insurance contract, an insurer shall
furnish forms of proof of loss. This statutory requirement does not include a responsibility for the
completeness of such proof by the insurer.
W.Va. Code § 33-6-26
Claims Administration
Acknowledgment of the receipt of notice of loss or claim under a policy, furnishing forms for
reporting a loss or claim, for giving information relative to a loss or claim, for making proof of
loss, or investigating any loss or claim under any policy or engaging in settlement negotiations
does not constitute a waiver of any provision of a policy or any defense.
W.Va. Code § 33-41-11
False Statements to Insurers
This statute deems false statements or representations by any person to an insurer to be a felony
if the benefit sought is equal to or greater than $1,000.00 or to be a misdemeanor if the benefit
sought is less than $1,000.00.
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3.

Automobile Insurance

W.Va. Code § 17D-4-2
Minimum Insurance Required
The statute requires motor vehicle insurance in the amounts of: $20,000.00 in case of bodily
injury to, or death of, one person in any one crash; $40,000.00 in case of bodily injury to, or
death of, two or more persons in any one crash; $10,000.00 in case of injury to, or destruction of,
property of others in any one crash.
W.Va. Code § 33-6-29
Rental and Leasing Driver’s Insurance is Primary
The valid insurance providing coverage for the lessor of a motor vehicle for rent or lease is
secondary. Recovery under the lessor’s motor vehicle insurance will not be permitted unless the
lessee has exhausted the limits of all other insurance policies available to him and no
consideration was paid on behalf of the insured vehicle.
W.Va. Code § 33-6-31(a)
Uninsured and Underinsured Motor Vehicle Coverage
No motor vehicle liability insurance policy shall be issued unless uninsured motor vehicle
(UMV) coverage is provided therein.
The term “uninsured motor vehicle” includes motor vehicles as to which there is no: (a) bodily
injury liability insurance and property damage liability insurance, (b) there is such insurance, but
the insurance company writing the same denies coverage thereunder, or (c) there is no certificate
of self–insurance.
W.Va. Code § 33-6-31(b)
Anti-Stacking Language Void
Anti-stacking language in insurance policies is void to the extent that such language is
purportedly applicable to uninsured or underinsured motorist coverage, and an insured covered
simultaneously by two or more uninsured or underinsured motorist policy endorsements may
recover under all of such endorsements up to the aggregated or stacked limits of the same.
4.

Negligence, Other Torts and Contribution

W.Va. Code § 33-41-12
Civil Remedies
This statute establishes civil remedies for an insured against an insurer.
5.

Miscellaneous Statutes

W.Va. Code § 33-11-4(9)(h)
Payment of Settlement
No insurer shall perform, with such frequency as to indicate a general business practice,
attempting to settle a claim for less than the amount to which a reasonable man would have
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believed he was entitled based on advertising material accompanying or made part of an
application.
W. Va. Code § 33-29-5
Readable Language in Insurance Policies
This statute requires that every life, accident, and sickness insurance policy written in West
Virginia pass a readability test, and lists the criteria a policy must meet to be deemed “readable.”
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B.

WEST VIRGINIA STATUTES OF LIMITATIONS

Claim Type/Section

Statute Period

Libel, Slander, &
Defamation
W.Va. Code § 55-212(c)

One year for an action for libel, slander, and defamation.

Torts of Bad Faith
W.Va. Code § 55-212(c)

One year for an action for torts of bad faith.

Claim Type/Section

Statute Period

Assault and Battery
W.Va. Code § 55-212(b)

Two years for an action for assault and battery.

Bodily Injury due to
Negligence
W.Va. Code § 55-212(b)

Two years for an action founded on negligence.

Personal Property
Damage due to
Negligence
W.Va. Code § 55-2-12(a)

Two years for an action founded on negligence.

Wrongful Death
W.Va. Code § 55-7-6

Two years for an action for wrongful death.

Fraud
W.Va. Code § 55-2-12

Two years after the right has accrued.

Medical Malpractice
W.Va. Code § 55-7B-4

Two years from the date of the injury, or within two years of
the date when the injury is discovered or reasonably should
have been discovered, not to exceed ten years after the date of
injury.

Product Liability Claims
W.Va. Code § 55-2-12

Two years after the right has accrued.
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Claim Type/Section

Statute Period

Breach of Contract not in Five years for an action on a contract not founded on a written
Writing
instrument.
W.Va. Code § 55-2-6
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Claim Type/Section

Statute Period

Breach of Contract in
Writing
W.Va. Code § 55-2-6

Ten years for an action on a contract founded on a written
instrument.

Minor’s Claims – Claims
of Insane Persons
W.Va. Code § 55-2-15

The limitation for any minor’s claims does not begin until his
becoming of full age. If an insane plaintiff is injured, the
limitation period does not begin until plaintiff is found sane,
not to exceed twenty years from when the right accrues.
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SIGNIFICANT WEST VIRGINIA COURT DECISIONS
1.

Supreme Court of Appeals Decisions
a.

Insurance Coverage Decisions

Aldridge v. Highland Ins. Co., 15-0658 (W.Va. June 17, 2016)
http://www.courtswv.gov/supreme-court/memo-decisions/spring2016/15-0658memo.pdf
An Insurer Owes No Duty to Advise an Insured of Coverage, and an Insurance Agent Must Agree
to Procure Insurance Before the Insured May Sue the Insurer for Negligent Failure to Procure
Coverage
Plaintiff sued insurer for injuries sustained while working under direction of the defendant. After
learning the insurance did not cover deliberate intent claims, the insured filed a third-party
complaint against defendant insurance company. The insured claimed that defendant had a duty
to advise an insured about coverage and defendant had a duty to procure the deliberate intent
coverage for the insured. The circuit court granted summary judgment in favor of defendant.
The Supreme Court of Appeals affirmed, noting: 1) West Virginia does not recognize a duty of
an insurer to advise an insured of coverage; and 2) in order to bring a claim for negligent failure
to procure insurance coverage, an insurance agent must agree to procure coverage and then,
subsequently, not procure the coverage for the insured.
Am. Nat'l Prop. & Cas. Co. v. Clendenen, 793 S.E.2d 899 (W. Va. 2016)
http://www.courtswv.gov/supreme-court/docs/fall2016/16-0290.pdf
The Intentional Acts Exclusion in a Homeowners Policy Issued to the Parents of Their Teenage
Daughters who murdered Their Friend, Excludes Coverage for Claims Made by the Decedent’s
Parents against the Insureds for Damages Resulting from “Negligent Supervision.”
The teenage daughters of the insureds killed a mutual friend. The parents of the deceased sued
the parents of the killers on a theory of negligent supervision. The homeowners’ policies issue to
the defendants denied coverage on the basis of the policies’ intentional acts exclusions.
Defendants argued they were entitled to coverage under the policies’ severability clauses. The
West Virginia Supreme Court of Appeals held the policies did not provide coverage to the
“innocent” parents, stating: 1) The intentional acts exclusions applied to “all” persons insured
under the policies, including the innocent parents of their murderous teenagers, because the
exclusion applied to intentional acts committed by “any insured,” and 2) The purpose of a
severability clause is to spread protection, to the limits of coverage, to all insureds, and not
intended to negate unambiguous exclusions, such as the intentional acts exclusions found in the
policies in this case.
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State ex rel. State Auto Property Insurance Companies v. Stucky, 15-1178 (W. Va. June 14,
2016)
http://www.courtswv.gov/supreme-court/memo-decisions/spring2016/15-1178memoB.pdf
A Third-Party Bad Faith Claim is an Action Brought Against an Insurer by a Plaintiff Who Prevailed
in a Separate Action Against an Insured Tortfeasor
Plaintiff insurance company filed for a writ prohibiting enforcement of a circuit court order
denying its motion to dismiss. The Supreme Court of Appeals denied the requested writ, stating
the circuit court was within its discretion to deny the motion to dismiss. Plaintiff claimed that
defendant could not bring a claim of bad faith because the state of West Virginia no longer
recognizes third-party bad faith. The Court rejected this argument and defines a third-party bad
faith action as an action brought against an insurer by a plaintiff who prevailed in a separate
action against an insured tortfeasor. Since defendant has prevailed against an insured tortfeasor,
and now brings the bad faith claim, the Court found plaintiff’s motion to dismiss baseless.
State ex rel. State Farm Mut. Auto Ins. Co. v. Cramer, 15-1101 (W. Va. Mar. 8, 2016)
http://www.courtswv.gov/supreme-court/docs/spring2016/15-1101.pdf
Disclosure of Personal Information is Not Warranted in the Context of a Complaint for Failure to
Effectively Offer Optional Uninsured Coverage
Plaintiff originally brought suit against defendant insurance company for failure to effectively
offer optional uninsured coverage. In the circuit court, plaintiff’s motion to compel answers to
interrogatories asking for the names, addresses, and telephone numbers of plaintiff’s insureds
was granted. The Supreme Court of Appeals affirmed, in part. The information sought directly
relates to the general business practice of defendants and that defendants can disclose,
numerically, when and how often defendant paid additional coverage in connection with the
forms it used. However, the disclosure of the names, addresses, and telephone numbers of the
non-party insureds is unwarranted in the context of this complaint. The Court ordered plaintiff
supply the documents requested, but with personal information redacted.
b.

UM/UIM Coverage

John Doe v. Hasil Pak, 15-0013 (W. Va. January 26, 2016)
http://www.courtswv.gov/supreme-court/docs/spring2016/15-0013.pdf
Advance Payments by Insurer to Insured Will be Deducted from Insured’s Damages Collected on a
Subsequent Judgment
Insured filed a UM suit against unknown driver John Doe. Before the trial, insurer advanced a
sum of money to the insured on her damages. After the verdict in favor of the insured, the circuit
court did not give any credit towards the final judgment for the advanced payment from insurer.
The Supreme Court reversed, holding the insurer’s advance payment was not a “gift” and the
advanced payment would be credited towards the final judgment. The insurer offered the
advance payment to the insured with the condition that the payment would be credited against
any final determination of damages, and the insured accepted the payment under this condition.
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Rebecca White v. Erie Ins. Prop. & Cas. Co., 15-0521 (W. Va. June 3, 2016)
http://www.courtswv.gov/supreme-court/memo-decisions/spring2016/15-0521memo.pdf
An Individual Must Have Consistent and Personal Contact with Another’s Home to Claim
Residency in that Home
Plaintiff was involved in a motor vehicle accident, sustaining injuries, and filed a claim under
defendant’s insurance policy. Defendant-insurer denied the claim, stating plaintiff was not
covered under this UIM policy because she was not a “resident” of the insured’s home within the
meaning of the policy. The circuit court granted defendant’s motion for summary judgment and
the Supreme Court of Appeals affirmed, stating the term “lives with” in the policy is
unambiguous and a person must have, at minimum, consistent and personal contact with
another’s home in order to claim residency in that home.

c.

Premises Liability Decision

Wheeling Park v. Dattoli, 14-1332 (W. Va. June 2, 2016)
http://www.courtswv.gov/supreme-court/docs/spring2016/14-1332.pdf
Existence and Breach of Duty Requires Actual or Constructive Knowledge of the Defect that
Caused the Injury
Plaintiff brought a negligence suit after sustaining injuries when falling through a broken railing
on defendant’s property. The circuit court found in favor of plaintiff and awarded damages.
Defendants appealed the circuit court’s decision to deny its motion for judgment as a matter of
law based on insufficient evidence. The Supreme Court of Appeals reversed, stating the general
rule in West Virginia is that no negligence action may be successful unless the owner of the land
has actual or constructive knowledge of the defect that caused the injury. Actual knowledge is
what the owner of the land does know, and constructive knowledge is what the owner of the land
should have known. The Supreme Court of Appeals ruled that plaintiff did not establish a prima
facie case of negligence because plaintiff presented no evidence that defendant had actual or
constructive knowledge that the fence was defective.
d.

Other Significant Decisions

Murthy, et al. v. Karpacs-Brown, 15-0376 (W. Va. June 6, 2016)
http://www.courtswv.gov/supreme-court/docs/spring2016/15-0376.pdf
Sanctions are Improper for General Misconduct of a Party Without Actual Harm to the Parties in
the Case
Defendant insurance company appealed from a ruling in the circuit court awarding attorney fees
and costs to plaintiff as a result of a bad faith claim. Plaintiff claimed that defendant insurance
company’s conduct in similar cases was sufficient to claim bad faith in the current case. The
Supreme Court of Appeals reversed, stating that it is improper to impose sanctions on a party for
134

general misconduct which the misconduct is unrelated to any identifiable harm suffered by the
other party in a case.
Schumacher Homes of Circleville, Inc. v. John and Carolyn Spencer, 14-0441 (W. Va. June 13,
2016)
http://www.courtswv.gov/supreme-court/docs/spring2016/14-0441.pdf
Delegation Provisions Contained in Arbitration Clauses Precludes Trial Court from Deciding
Challenge to Arbitration Agreement
This case is remanded to the Court from the Supreme Court of the United States for further
consideration after a judgment was given in favor of the plaintiff in both this Court and the
circuit court. Upon further consideration, the Court finds that under the FAA and the doctrine of
severability, when a delegation provision is present in an arbitration agreement, a trial court is
precluded from deciding a party’s challenge to the arbitration agreement. The party opposing the
arbitration agreement must challenge the validity of the delegation provision first in order to
show that an arbitration agreement is invalid in a trial court. Since the plaintiffs in this case
failed to sever the delegation language of the agreement, the Court is bound to treat the
arbitration agreement as valid under the FAA. Reversed and remanded back to circuit court.
Williams v. CMO Management, LLC, 15-0553 (W. Va. May 19, 2016)
http://www.courtswv.gov/supreme-court/docs/spring2016/15-0553.pdf
Statute of Limitations Tolls During Treatment of the Incapacitated, Except When Discovery is an
Issue
Plaintiff appeals from an order by the circuit court denying her motion for a new trial following a
defense verdict in a case involving allegations of negligent medical care and wrongful death.
Plaintiff argued the trial court should have used the two-year statute of limitations under the
general disability savings statute, which tolls on the death of the incapacitated, rather than the
two-year statute of limitation under the Medical Professional Liability Act (MLPA), which tolls
during treatment of the incapacitated. The Court reasoned that under West Virginia case law,
adults who allege a medical professional liability action under the MPLA have a two-year statute
of limitations, except in cases where discovery is an issue. The Court held that, in this case,
discovery of the injuries sustained by the incapacitated were not readily discoverable because
there was no appointed legal representative. Therefore, the statute of limitations would begin to
run once the incapacitated became deceased, following the general disability savings statute.
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2.

Federal Court Decisions

Cincinnati Insurance Company v. H.D. Smith, L.L.C., 15-2825 (7th Cir. 2016)
http://media.ca7.uscourts.gov/cgi-bin/rssExec.pl?Submit=Display&Path=Y2016/D07-19/C:152825:J:Williams:aut:T:fnOp:N:1794701:S:0
Insurance Company has a Duty to Defend Unless it is Clear from the Complaint that the Case is
Not Within or Potentially Within the Insured’s Policy Coverage
Defendant insurance company files suit against plaintiff pharmaceutical distributor seeking a
declaration that its policy does not cover a suit filed against plaintiff. The district court granted a
motion for summary judgment, and plaintiff appealed. The Court stated that a duty of an
insurance provider to defend exists unless it is clear from the face of the underlying complaint
that the case is not within or potentially within the insured’s policy coverage. Also, if several
theories of recovery are alleged in the underlying complaint, the insurer has a duty to defend
even if only one of those theories is within the potential coverage of the policy. The specific
language in the policy covers suits seeking damages “because of bodily injury.” Because the suit
involved injuries relating to products that plaintiff had placed into the market, the Court
concluded that defendant has a duty to defend plaintiff.
St. Paul Mercury Ins. Co. v. Am. Bank Holdings, Inc., et al., 819 F.3d 728 (4th Cir. 2016)
https://www.gpo.gov/fdsys/pkg/USCOURTS-ca4-15-01559/pdf/USCOURTS-ca4-15-015590.pdf
Knowledge of an Agent Imputed to the Principal is Considered Actual Knowledge
The district court granted summary judgment to defendant in regard to its denial of coverage of
plaintiff for late notice. Plaintiff appealed, arguing notice was within the policy limits because
they gave notice when it had obtained actual knowledge of the lawsuit, not when its agent
received constructive knowledge of the suit. The Court affirmed the district court’s ruling,
stating knowledge of an agent that is imputed to the principal is considered actual knowledge,
and therefore plaintiff had actual knowledge of the suit and failed to give defendant timely notice
of the suit.
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