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This Week's Feature
Ohio Supreme Court Addresses Liquidated Damages
by Andrew L. Smith
In Boone Coleman Constr., Inc. v. Vill. of Piketon, 2016-Ohio-628, the Ohio Supreme Court revisited the concept of
liquidated damages clauses and confirmed that the enforceability of liquidated damages clauses must be viewed from
the position of the parties at the time that the parties entered into the contract, and not from the position of hindsight,
regardless of the total amount of assessed liquidated damages.
In that case, the village of Piketon solicited bids for the “Pike Hill Roadway and Related Improvements” project. The
project included the installation of a traffic light at the intersection of U.S. Route 23 and Market Street in Piketon and
improvements to the roadway. Boone Coleman Construction, Inc., submitted the lowest bid and was hired for the
project.
The parties entered into a contract in which Piketon agreed to pay Boone Coleman $683,300 to complete the work. The
contract expressly provided that the time for completing the project was “of the essence” and the project had to be
substantially completed within 120 days of the date of commencement of the project. A liquidated-damages provision
made clear that Boone Coleman would pay $700 to Piketon for each day after the specified completion date that the
contract was not substantially completed.
The date of commencement of the project was set for July 30, 2007, requiring the project be substantially completed by
November 27, 2007. Piketon granted Boone Coleman’s first request for an extension, moving the completion date to
May 30, 2008. But when Boone Coleman sought another extension, Piketon refused and notified Boone Coleman that it
would assess the contractually specified liquidated damages of $700 per day if the project was not completed by May
30, 2008. Boone Coleman did not do so, and on July 7, 2008, Piketon informed Boone Coleman that it was assessing
damages of $700 per day, as of May 31, 2008, until the completion of the project. Boone Coleman did not complete the
project until July 2, 2009, exactly 397 days after the parties’ extended completion date of May 30, 2008.
Boone Coleman brought suit against Piketon in the Pike County Common Pleas Court. Among other things, it alleged
that Piketon had improperly failed to pay $147,477 of the contract price. Piketon filed a counterclaim for liquidated
damages and moved for a summary judgment. The trial court granted Piketon’s motion for summary judgment and
awarded Piketon $ 277,900 in liquidated damages.
The court of appeals reversed the decision. The appellate court based its decision on the application of the liquidateddamages clause to the specific facts of the case and concluded that the amount of damages was so disproportionate
that it was plainly unrealistic and inequitable. And because of this, courts are justified in determining the provision to be
an unenforceable penalty.
Upon review, the Ohio Supreme Court stated Ohio’s three-part test to determine whether a contractual provision should
be considered a liquidated-damages provision or an unenforceable penalty as follows:
Where the parties have agreed on the amount of damages, ascertained by estimation and
adjustment, and have expressed this agreement in clear and unambiguous terms, the amount
so fixed should be treated as liquidated damages and not as a penalty, if the damages would be
(1) uncertain as to amount and difficult of proof, and if (2) the contract as a whole is not so
manifestly unconscionable, unreasonable, and disproportionate in amount as to justify the
conclusion that it does not express the true intention of the parties, and if (3) the contract is
consistent with the conclusion that it was the intention of the parties that damages in the amount
stated should follow the breach thereof.
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Id. at ¶17–18.
According to the Ohio Supreme Court, “the appellate court’s myopic focus on the reasonableness of the total amount of
liquidated damages in application, rather than on the reasonableness of the per diem amount in the contract terms, was
not proper.” Id. at ¶31. The correct analysis looks at whether it was conscionable to assess $700 per day in liquidated
damages for each day that the contract was not completed rather than looking at the aggregate amount of the damages
awarded.
Here, the appellate court improperly engaged in retrospective analysis, i.e., it looked, with
hindsight, to the aggregate application of the per diem liquidated damages to conclude that the
provision was unconscionable. But it did not determine that the per diem amount was
unconscionable at the time the parties entered into the contract. The question whether the
liquidated-damages provision is conscionable “must be viewed by the court from the standpoint
of the parties at the time of the contract, and not ex post facto when the litigation is up for trial.
Contracts are always so construed and a stipulation for liquidated damages is no exception.”
Id. at ¶37 (internal citation omitted) (emphasis added).
Ultimately, the Ohio Supreme Court remanded the case to the court of appeals for further evaluation.
Boone is important in that the case confirms that the enforceability of liquidated-damages clauses must be viewed from
the position of the parties at the time that the parties entered into the contract, and not with hindsight as attempted by
the appellate court.
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